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SUMMONS AND COMPLAINT (Filed February 24, 1975) 
SUMMONS IN A CIVIL ACTION Pormeriy D.C. Form Ne.the Reve ‘612+ 5a 


United States District Court 


FOR THE ' 
SOUTHERN DISTRICT Oi NEW YORK 


1a Atay a 4 
y 7 wt v, tp Q 
CiviIL ACTION FiLi No 


SAMUEL MALLIS and FRANKLYN KUPI"EKMAN, 


Pi. intiffs garcia 


v. 


FEDERAL DEPOSIT INSURANCE CORPORATION, | 
EUROPEAN AMERICAN BANK & "'RUST COMPANY, 
FRANKLIN NATIONAL BANK and BANYFRS TRUST 


COMPANY, | 
Deftoudart $§ 
To the abeve named Defer ( 
You are hereby summoned jot required te serve upen  BAUSER & RKOSENLAUM, LLC. 


\intiff’s attorney, Whose addres is 26 Court Street, Brooklyn, New York 11242 


in answer to the complaint which is herewith served upon you, within 20 days atver service of 
summo 1s upon you, exclusive of ‘he day of service. Tf von fail to do so, judgment detanlt will de 


taken aguinst you for the relief demanded ino the complaint 


AAT. \ er 
a .  'Clak 
2. 8 EE re 
FE924 Gl Lyte 
Date; February 21, 1975 Yondot Cinatd 
NOTE This summons is issued purse int to Rule to of the kederul Kutes of Cis Procedure 


' UNITED STATES DISTRICT ‘COURT 
SOUTHERN DISTRICT OF NEW YORK 
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SAMUEL MALLIS and FRANKLYN KUPFERMAN, 


Plaintiffs, : | 
} 
i ~against- . | 
FEDERAL DEPOSIT INSURANCE CORPORATION, : COMPLAINT | 
4 


' EUROPEAN AMERICAN BANK & TRUST COMPANY, 
} FRANKLIN NATIONAL BANK and BANKERS 
TRUST COMPANY, 


Defendants. 


} 
oc ca en ee cen oe ee ee ea on eee oe ew eo en ce a x 
Plaintiffs, complaining of the defendants, by their 
{ 
| attorneys, HAUSER & ROSENBAUM, P.C., cespectfully allege: 


FIRST COUNT 


First: The jurisdiction of this Honorable 
Court is invoked pursuant to the Securities Act of 1933, §§12-17,: 
and the laws of the United States creating the Board of Governors 
of the Federal Reserve System and empowering them to enact regu- 


lations, particularly Regulation U, 12 C.F.R. 221, et seq., and 
LS UcS.C.  7See. 


Second: Upon information and belief, FRANKLIN 


At all times here material, it conducted a banking business and wa 


subject to the Securities Act of 1933 and the aforesaid Regulation 


UU, d2 Cor UR. 221) et seq. 


Third: 


i 

4 

| 

{ 

| 

| 

} 

{ 

f 

‘ 

| MAT CONAL BANK (FRANKLIN) was and is a domestic banking corporation 
Upon information and belief, BANKERS 
! 


TRUST COMPANY (BANKERS) was and is a domestic banking corporation. 


7a 


' At all times here material, it conducted a banking business and. 


! 
was subject to the Securities Act of 1933 and the aforesaid | 
' Regulation U, 12 C.F.R: 221, et seq. | 

| 


Fourth: Upon information and belief, EUROPEAN 
AMERICAN BANK & TRUST COMPANY (EUROPEAN) was and is a domestic 

|, Banking corporation. At all times here material, it conducted a 

|, banking business and was subject to the Securities Act ‘of 1933 

/ and the aforesaid Regulation U, 12 C.F.R. 221, et seq. 

| Pitths Upon information and belief, the 
—- FEDERAL DEPOSIT INSURANCE CORPORATION (FEDERAL) was and 
tie a corporation duly organized and existing under hee laws and 

, Statutes of the United States, and was and is acting as Receiver 


and Liquidator of the defendant, FRANKLIN, and it is named as a 


;, defendant in such capacity. 


{ i 


| 
t 


ti 
i 


ie 
j, Gants EUROPEAN and FEDERAL are successors in interest to the 


Sixth: Upon information and belief, defen- 


Hl aegendant FRANKLIN, and either or both defendants have assumed all 


ll righte and obligations of the said FRANKLIN. 


Seventh: On or about March 2, 1972, FRANKLIN 
t aiemcndl to or for the account of One JEROME KATES and one JUDITH 


| 
KATES $156,748.00, receiving in return certain documents porportl. 
i represent 40,384 shares of the common stock of EQUITY NATIONAL | 
INDUSTRIES, INC. | 
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Eighth: The said common stock certificates of 
ii EQUITY NATIONAL INDUSTRIES, INC. and the interests represented 


,, thereby, were not registered as required by the Securities Act 


Ninth: The advancement of funds by FRANKLIN 


of 1933, and the transfer thereof violated the aforesaid Act of vols A 
| 


j to or for the account of JEROME KATES and JUDITH KATES was pur- 


proximately $78,000.00, and purportedly for the account of plain- 
tiff KUPFERMAN in the sum of approximately $78,000.00, and was 
purportedly intended by FRANKLIN as a loan to each of the plain- 
tiffs in the sums stated to enable plaintiffs to lend or advance 
the said sums to or for JEROME and JUDITH KATES. Defendant FRANKLIN © 
| knew and understood that there was to be received in return 
| 40,204 shares of the common stock of EQUITY NATIONAL INDUSTRIES, | 
INC. by way of pete for the payment of certain sums of money 


to plaintiffs and FRANKLIN. 


j 

! Tenth: Upon information and belief, the. 

|| aforesaid: Regulation U, 12 C.F.R. 221, prohibited the making of a 
| Loan or advance to or for the plaintiffs or otherwise, for the 


purposes intended. 


Eleventh: As a condition to the making of the 
4 
1 purported loan or advance by the defendant FRANKLIN for the accoun 


: 


of plaintiffs, FRANKLIN required the plaintiffs to execute notes 


in favor of FRANKLIN and further required that the promise of 99 
payment Of the aforesaid notes be collateralized by each of the 


' 
i 

| Plaintiffs with a pledge of their respective bankbooks, securities! 
il ete. 


Twelfth: Defendant FRANKLIN, its agents, 

i servants and employees, fraudulently or negligently failed to dis- 
close to the plaintiffs that it was prohibited Fon loaning or 
advancing monies for the account of the plaintiffs, or otherwise, 


for the purposes intended. | 
Thirteenth: By virtue of transactions between and 


amongst defendants FRANKLIN, FEDERAL and EUROPEAN, concerning ies : 
- plaintiffs have no information, defendant EUROPEAN is now the 

{ holder of the notes or renewals thereof, executed by plaintiffs 

in favor of defendant FRANKLIN, as well as the collateral pledged | 
in connection therewith. Upon information and belief, the 
defendant FEDERAL has or may have a contingent interest in the - 


aforesaid notes and collateral and the disposition thereof. 


Fourteenth: Plaintiffs seek rescission of the 
aforesaid transaction, as well as declaratory judgment that the 
i said transaction and any notes or other evidences of ee 
executed by plaintiffs, or either of them in connection thereiwth 
are null and void and are of no force and effect. Plaintiffs fur- 


thermore seek an Order and Judgment of the Court directing the 


return of all collaterals owned by them and possessed by the 


} defendants, or any of them. Plaintiffs furthermore seek a an 
g 


nary injunction restraining the defendants from further transferri 


by any manner or means whatever, the aforesaid notes or other 


i) evidences of indebtednesses and the property of the plaintiffs 
| purportedly held by the defendants as collateral in connection 
is 


therewith. | 
] 


| 
Fifteenth: Plaintiffs have no adequate remedy | 
' at law. H 
| 
| 
COUNT II | 
Sixteenth: Preliminary to the payment by defen- 


| 
| 
i 
| 
| dant FRANKLIN to or for the account of JEROME and JUDITH KATES, 
purportedly for and in behalf of plaintiff§ FRANKLIN, its agents, 
servants and employees, represented to the plaintiffs that 

FRANKLIN investigated to determine the reputation of the said 
JEROME KATES and JUDITH KATES and the genuineness and value of 
the common stock of EQUITY NATIONAL INDUSTRIES, INC., which were to 
be received in conjunction with the proposed transaction. 
FRANKLIN, its agents, servants and employees, represented and { 
reported to the plaintiffs that the said JEROME KATES and JUDITH 
KATES enjoyed a good reputation in the business community, that 
the 40,384 shares of the common stock of EQUITY NATIONAL INDUSTRI Ss, 


INC. to be received were genuine, marketable, free of restrictions, 


and having a value convertible to cash in thirty days in an amount 


far in excess of $156,000.00. 


Seventeenth: The plaintiffs relied on each of the 
foregoing representations in agreeing to have the defendant 


FRANKLIN advance funds for the purposes described. 


‘si ita kn eshte atc Hak ie a> * nh Nika hohe sogedahan Me awe 


| 
| 


llaj 


Eighteenth: The aforesaid statements and represen+ 
tations made by FRANKLIN, its agents, servants and employees, were: 


false and were either fraudulently or negligently uttered. The 


; INC. represented by Certificates #s U-1828 and U-1833 to be re- 


| 
' ‘ 
, 40,384 shares of the common stock of EQUITY NATIONAL INDUSTRIES, | 
| 
| 


| ceived, reflected on their face that they were not registered 

‘| as required by the Securities Act of 1933 and that they were 
subject to the provisions of a certain agreement which prohibited 
the transfer, pledge or hypothecation of the aforesaid pechrities. 


2 


all of which was well known to the defendant FRANKLIN. 


Nineteenth: The aforesaid stock certificates were 
received by the defendant FRANKLIN, its agents, servants and 
employees, contemporaneously with the payment by the defendant 
FRANKLIN of the sum of $156,784.00, purportedly for the account 
' of the plaintiffs at a closing attended by an officer of FRANKLIN | 
in behalf of the plaintiffs who did not attend in reliance upon 
the assurances theretofore received by them from the defendant. 


FRANKLIN, its agents, servants and employees. 


Twentieth: Prior to March 2, 1972, defendant 
BANKERS held as collateral for monies loaned to one, JEROME KATES 
and one, JUDITH KATES, Certificates #s U-1828 and U-1833 of 
| EQUITY NATIONAL INDUSTRIES, INC., representing 40,384 shares of 


the common stock of the issuer. 


. dant BANKERS was prohibited by the Securities Act of 1933 from 


12a 
Twenty-First; Upon information and belief, defen- 


receiving the aforesaid stock certificates and the interests there: 
by represented as collateral securities for a loan to the said 


Jerome Kates and Judith Kates. 


CC en eee eee 


Twenty-Second: Upen information and belief, defenda 
BANKERS was further prohibited by the Securities act of 1933 from 
disposing of the aforesaid securities, except to redeliver the 


same to the said Jerome Kates or Judith Kates, or the issuer. 


Twenty-Third: The provisions of the Securities Act 
of 1933 to the contrary notwithstanding, defendant BANKERS trans- 
ferred the aforesaidsecurities to plaintiffs, or their nominee, 


all in violation of the Securities Act of 1933, in return for whic 


' BANKERS received from FRANKLIN the sum of $45,000.00, purportedly 
' paid by FRANKLIN to BANKERS as part of the proceeds of a loan by 


| FRANKLIN to plaintiffs. 


Twenty-Fourth: The acts and conduct of the defendant 
BANKERS, did upon information and belief, violate the Securities 


Act of 1933. 


Twenty-Fifth: That by reason thereof, plaintiffs 


have been damaged in the sum of $45,000.00. 


13a! 
WHEREFORE, plaintiffs se@k a judgment and decree of 


4 
this Court as follows: 


; (a) Adjudging, decreeing and declariny; that the pur- 


: ; ¢ 
are not Jiable for the payment of any sums whatev:¢ to PRANELIN 


or its successors in interest, EVJROPEAN and FEDERAL. 

(b) Da&recting that all sums paid by plaintiffs to 
FRANKLIN, and its successors in interest, including payments on 
‘aecount of principal and payments on account of interest should be 
returned to plaintiffs. 
a4 (c) Bnjoining during the pendency of this action and 
permanently the further transfer of any notes or other evidences 
‘pf Gebt executed by the plaintiffs, and either of them, in favor 
ef FRANKLIN, or any successor in interest, and arising out of the | 
transactions described in this Complaint. 

(ad) Directing the return of all collaterals delivered 
by the plaintiffs to FRANKLIN,and to any successor in interest, 
to FRANKLIN. 

(e) Directing the delivery to the Court for destructio 
of all evidences of debt executed by the plaintiffs in favor of 
FRANKLIN and any successor in interest thereof, arising from the 
transactions described in this Complaint. 

(f) A money judgment against BANKERS in the sum of 
$45,000.00. 


(g) The costs and disbursements of this action. 


Dated: Brooklyn, New York 
February 21, 1975 


HAUSER & ROSENBAUM, P.C. 


bp AMGEN aladalG ct RNS 
A Member of the Firm 
Attorneys for Plaintiffs 


ORDER TO SHOW CAUSE (Filed February 26, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF “AW YORY 


SAMUEL MALLIS and FRANKLYN KUPF ERMAN, 


Plaintiffs, ORDER TO SH 
oh 
-~against- 


FEDERAL DEPOSIT INSURANCE CORPORATION, Bin 
EUROPEAN AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and BANKERS 

TRUST COMPANY, 


Defendants. 


It appearing from the Summons and Complaint and 


the affidavit of plaintiffs, SAMUEL MALLIS and FRANKLYN 


any of Mit} Haemlh Sur JO KeBrcay hal 90 


UPFERMAN, sworn to tale 8 ais +a78, Shot an Ba Ametep he een 


commenced by plaintiffs to rescind and declare void a certain 


loan transaction between them and the defendant, FRANKLIN 
NATIONAL BANK; and it further appearing that in the event such 
relief is granted plaintiffs will be entitled to the return of 
negotiable instruments and other evidences of debt executed by 
them; and it further appearing that the negotiation of 
negotiable instruments executed by plaintiffs may prejudice the 
rights of the plaintiffs and frustrate the policy of Federal 


Law, it is 


ORDERED, that the defendants be and they are hereby 


directed to show cause before this Court at a Term for Motions 


\Sa 
thereof to be held in Room 96 » on the DO day of 


Z 
February, 1975, at 107° AM ciccr in the TPM p00n 
thereof, at the United States Courthouse, Foley Square, New 


York, New York, 


WHY, an order should not be made anc entered herein 
granting plaintiffs a preliminary injunction ri straining the 
defendants from the negotiation or other transferral of negoti- 
able instruments executed by the plaintiffs in favor of 
FRANKLIN NATIONAL BANK on March 3, 1972 and why an injunctio: 
should not be granted further restraining the negotiation of 
any notes executed by plaintiffs by way of renewal of such 


notes. 


SUFFICIENT CAUSE THEREFORE APPEARIN., it is ordered 
ng the hearing of this motion, defen ants FRANKLIN 
FEDERAL DEPOSIT INSURANCE CORPO! ATION, and 
EUROPBAN AMERICAN WANK, and each of them, be ani they hereby 
are stayed, enjoined rer’ ained from negoti.ting any and all | 
negotiable instruments exetyted by plaintiffs cr either of them 
in favor of FRANKLIN NATIONAL BANK or EUROPEAN AMERICAN BANK, 
arising from the purported loans ma by FRANKLIN to plaintiffs 


or either of them on or about Marth 3, 72 anc this temporary 


| 
restraining order applies to all negotiable struments executed, 


by plaintiffs in favor of the aforesaid defend..n 


renewal of such loans, ie '¢ fren Kitn \ 
Ajecv “st pure ae fhe 
0 Sra Orme < te 


Lg FLchage Sm, i... United States Dist rict Judge 
a Meme ipy PY — 


Ze IS PIS 


Deep Abe — ies 
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sf 
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AFFIDAVIT OF SAMUEL MALLIS AND FRANKLYN KUPFERMAN IN SUPPORT OF 


\ 


16a 


MOTION (Dated February 21, 1975) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
SAMUEL MALLIS and FRANKLYN KUPFERMAN, 
Plaintiffs,: 

-against- 

FEDERAL DEPOSIT INSURANCE CORPORATION, 

EUROPEAN AMERICAN BANK & TRUST COMPANY, 

FRANKLIN NATIONAL BANK and BANKERS 

TRUST COMPANY, 


Defendants. 


| 
| 
| 
| 
! 
j 

STATE OF NEW YORK) | 

2) Snare 

COUNTY OF KINGS _) 

SAMUEL MALLIS and FRANKLYN KUPFERMAN, both being 
duly sworn, do depose and say: 

1. That they ar:: the plaintiffs in the instant action | 
and that they make this affidavit in support of an application ni 
an Order granting a temporary injunction restraining the enforce- 
ment and transfer by negotiation or otherwise, by the defendants 
FRANKLIN NATIONAL BANK (FRANKLIN), FEDERAL DEPOSIT INSURANCE 
CORPORATION (FEDERAL) and EUROPEAN AMERICAN BANK AND TRUST COMP. 
(EUROPEAN) of said notes or evidences of indebtednesses executed 
by the plaintiffs in favor of FRANKLIN and/or EUROPEAN during the 
pendency of this action; and further enjoining them from disposing 
of certain collateral owned by plaintiffs and possessed by the 


said defendants, or some of them. The instant action is brought 


is | bi 


\7a 


for rescission of a certain loan made by FRANKLIN to plaintiffs 


and for declaratory judgment that the loan is of no force ana 


:; effect because made in violation of ‘Regulation U promulgated by | 


the Board of Governors of the Federal Reserve System, as well as 
for other reasons, more particularly hereinafter described, and 
described in the Complaint her=to annexed. 

2. Plaintiff, FRANKLYN KUPERMAN, resides at 15 Belmon 
Drive South, Roslyn Heights, N.Y. and plaintiff, SAMUEL MALLIS, 
resides at 19 Peacock Drive, Roslyn, New York, Both are profes- 
sional dentists unfamiliar with financial matters and with 
sophisticated securities, regulations and trading. Defendant, 
FEDERAL, has its office at 345 Park Avenue, New York, New York; 
| defendant, EUROPEAN, has its office at 10 Hanover Square, New Yor 
| New York; defendant, FRANKLIN, has its office at 450 Park Avenue, 
New York, New York; and defendant, BANKERS TRUST COMPANY (BANKERS ) 
| has its office at 16 Wall Street, Nev York, New York. 

3, On March 1, 1972, Plaintiff SAMUEL MALLIS was 
approached by one JACK J. ARNOLD, known to plaintiff MALLIS ‘on an 
} attorney in the City of New York. ARNOLD represented to MALLIS 
that he or one JOHN FOWLER, an officer of LOVE & COMPANY, a 
|} securities broker, had entered into an agreement with one JEROME 
KATES and his wife JUDITH KATES to purchase 40,384 shares of un- 
registered securities issued by EQUITY NATIONAL INDUSTRIES, IN. 
for a price of approximately $181,000.00; that ARNOLD AND FOWLER 
or LOVE & COMPANY had already advanced $25,000.00 toward the pur- 


chase of these securities; that an additional sum of approximately 


me 
| 
| 
| 
| 


} the Securities Exchange Commission had theretofore recent @ 


ly 

| 

promulgated a Regulation which permitted the trading of these 

| 

| securities as if registered; und that the value of the aprroximate)y 
{ 


; 40,000 shares of EQUITY NATIONAL INDUSTRIES, INC 


price of $181,000.00. ARNOLD advised MALLIS that he and FOWLER 
or LOVE & COMPANY were offering a finder's fee of $50,000.00 to 
a finder who could produce a lender willing to advance $156,000.00 


for thirty days, the loan to he collateralized by the aforesaid 


40,000 shares of EQUITY. 


NC. (EQUITY) when 
traded at the then market price was several times the purchase 
4. Plaintiff MALLIS did not have funds of this magni- 


tude and in any event, was not interested in lending money for any 


Purpose; additionally, plaintiff MALLIS was not interested in any 


owen fee and so advised ARNOLD; however, he assured ARNOLD tha 
he would make inquiries among his personal friends, relatives and 
associates in an attempt to locate a lender wiitling to participate] ’ 
in this transaction, Accordingly, plaintiff communicated with, 
amongst others, his brother-in-law, the plaintiff KUPFERMAN, who 

, : in turn referred plaintiff MALLIS to one JOHN MURFITT, an officer 
of FRANKLIN. MURFITT was advised, as MALLIS had been advised, tha 
time was of the essence. MALLIS further advised MURFITT that he 

had no interest whatever in participating in the transaction or 


lin earning a finder's fee. 


19a 
5. On March 2, 1972, MURFITT communicated with 


; Plaintiffs. He stated that he had investigated the transaction 


in detail; that the transaction appeared regular in all respects, 


and as had been represented to MALLIS by ARNOLD. However, MURFITT: 
further represented that FRANKLIN would be unable to advance the 


funds to ARNOLD or FOWLER or LOVE & COMPANY because FRANKLIN had 


no relationship with any of them. He thereupon went on to point 


out that FRANKLIN would be happy to advance the funds for the 


| 
| 
account of plaintiffs, since plaintiffs were known to FRANKLIN and 
to MURFITT, and that in so doing,: plaintiffs wuld receive the 

{ 

i 


finder's fee. This was the first suggestion by anyone that 


plaintiffs themselves participate in the transaction. 
6. Piaintitfs advised MURFITT that they would be ab- 
solutely unwilling to act as principals in the transaction, unless 
| they received an absolute assurance from MURFITT and FRANKLIN that 
: they could suffer no loss since they were not in the finance busi- 
j; ness and had made no investigation whatever regarding the nature 
of the transaction. MURFITT thereupon responded that the pee 
ii action was one which was absolutely regular and of the character 
conducted regularly in the ordinary course of business by 


FRANKLIN and he, in fact, recommended that plaintiffs become the 


borrowers so as to facilitate FRANKLIN'S advancement of the funds 


| as requised by ARNOLD, FOWLER and LOVR & COMPANY. The understand~ 


| ing was that the monies to be advanced by the bank were to be 


repaid within thirty days and that the EQUITY securities would be 


‘| held as collateral for the loan and the finder's fee during that 


7. Plaintffs were unaware until very recently that 

if Regulation U prohibited the bank's loaning of monies for tuis 
purpose. 

8. On March 3, 1972, plaintiffs attended at FRANKLIN 
ii and executed the necessary documents whereby in form they made 
application to FRANKLIN to each borrow the sum of approximately 


: $78,000.00. The loans were then completely unsecured. Since 


enctnnnsnarteniaiere tart matin ine tate Sty «tle ah ee Cee A te 


MURFITT indicated that there was no occasion for them to attend 
the closing at which time the monies would be paid and the steck 
certificates received, plaintiffs did not attend the closing, but 
rather MURFITT, in behalf of FRANKLIN, attended. While plaintiffs 
do not know the same to be the fact since they were not present, 
they assume that FRANKLIN actually paid out the sums represented 
by FRANKLIN to be paid out, to wit, the sum of $156,748.00. In 
’ 


return, there was received Stock Certificate #U-1833 and Stock 


Certificate #U-1828 purporting to represent respectively, 29,821 


and 10,563 shares of common stock of EQUITY NATIONAL INDUSTRIES, 


INC. 

9. The monies were, of course, not repaid as agreed. 
FRANKLIN, and its successors in interest, EUROPEAN, has taken the 
position and now takes the position that plaintiffs are liable 
for the said sum of $156,000.00 less $50,000.00 paid on account 
plus all interest. In addition, FRANKLIN demanded and received 
of plaintiffs collateral, which they received of plaintiffs and 
now hold. Said collateral consists of bankbooks, negotiable 


securities, etc. 


10. Plaintiffs do not have all of the documents 
relating to the within transaction. However, there are annexed 


i) hereto the following documents which support the allegations of 


EXHIBIT "A": A Purchase Agreement whereby JEROME B 


o 


the instant affidavit: | 
| 
| 


| KATES and JUDITH KATES agree to sell the approximately 40,000 


shares of EQUITY NATIONAL INDUSTRIES, INC. to JACK ARNOLD 
(the attention of this Honorable Court is invited to §"4" thereof 
which obligates ARNOLD to execute a "Letter of Investment": howeve 
no such Letter of Investment was requested to be signed by the 


plaintiffs, or either of them, and no such letter was, in fact, 


signed. | 
EXHIBIT "B": Front and reverse sides of FRANKLIN | 
| NATIONAL BANK Official Checks #773582, 773583 and 773584, all | 
Signed by the aforesaid JOHN MURFITT in behalf of FRANKLIN 
aggregating the sum of $156,748.00. The attention of this 
Honorable Court is invited to the fact that none of the checks 
was approved for payment by the plaintiffs, or either of them; no 
do they bear the endorsement of the plaintiffs. 
EXHIBIT "C": Front and reyerse sides of Certificates 
#s U-1828 and U-1833 of the common stock of EQUITY NATIONAL 
INDUSTRIES, INC. issued in the names of JEROME KATES and JUDITH 
' KATES. The attention of this Honorable Court is invited to the 


fact that the securities bear evidence on their face that they are 


i not registered under the Securities Act of 1933. The endorsement 


side of each of the certificates reflect that they are further 
subject to an Escrow Agreement and that the certificates "may 
not be sold, transferred, piedged or hypothecated except in ac- 
cordance with such Escrow Agreement, a copy of which may be 
i examined. at the office of the corporation." Upon information and | 
belief, the Escrow Agreement was never examined by JOHN MURFITT 
or by any representative of FRANKLIN. Since plaintiffs were not 
present at the closing, they never saw the certificates and more 
particularly, the caveat prohibiting their sale until after the 
funds had actually been disbursed. Upon information and belief, 
the certificates in question were only conditionally issued by 
EQUIZ7 NATIONAL INDUSTRIES, INC. and were to be deemed null and 
void and were subject to cancellation in the event certain con- 
| ditions set forth in the agreement therein referred to were not 
Upon information and belief, these conditions were, in fact,} 
not met, and the certificates in question are indeed wad and vse 
and have been cancelled as more particularly hereinafter appears. 
EXHIBIT "D": A copy of a Summons and Complaint issued 
out of the Chancery Court of the State of Delaware by EQUITY NATIONAL 
INDUSTRIES, INC. as plaintiff, naming both SAMUEL MALLIS, a plain-} 
tiff herein, and the said defendant, FRANKLIN NATIONAL BANK, amongst 
others, wherein it is alleged, inter alia, that the securities tn 


question were issued conditionally only (the conditions Siecumat il 


being spelled out in the agreement to which reference is made on 


the endorsement side of the stock certificates (EXHIBIT "C"); that! 


the conditions had not been met and that the securities in questio 


23a 
should be declared null and void by the Chancery Court of the 


State of Delaware. Upon information and belief, such an adjudica 


tion has, in fact, been entered. 


ll. Plaintiffs are informed by their attorneys and 


believe that the conduct of FRANKLIN, its agents, servants and 


| 
| 
| 
| 
| 
| 
| 
| 


employees, in advancing the funds for the purposes described not 
only violated the Securities Act of 1933 and Regulation U of 

the regulations promulgated by the Board of Governors of the 
Federal Reserve System, but that, additionally, it was in the cir 
cumstances the absolute duty and responsibility of FRANKLIN to 
prevent the plaintiffs from being misled by the acceptance of 
securities which were only conditionally issued and subject to 


an agreement which had not been examined. 


12. Plaintiffs understand and believe that defendant 
FRANKLIN is insolvent, but that all of its assets and all of its 
liabilities have been assumed bythe defendant, EUROPEAN, subject 
to an arrangement with the defendant FEDERAL that EUROPEAN 


: | 
may | 
reject certain of the transactions of FRANKLIN giving rise to 
rights and obligations; and that in such event, the rights and | 


obligations arising therefrom would be assumed by FEDERAL. 


13. Plaintiffs believe that they executed negotiable 
instruments in favor of FRANKLIN and that in the event these 
instruments are transferred or negotiated to third parties, it 


is possible that the claims herein asserted may be foreclosed. 


i; Under the circumstances, it is respectfully requested that this 


I 
i 


t 


' Honorable Court issue an injunction restraining the negotiation or 


transfer of any and all negotiable papers and other evidences of 


| 
{ 
| 
| 
| 
| 


indebtedness executed by the plaintiffs,and either or both of 
them, in favor of the defendants FRANKLIN, EUROPEAN and FEDERAL, 
and that the injunction further prohibit the transfer or equitable 
conversion of any of the collateral held by the aforesaid defen- 


dants, pending determination of the issues herein presented. 


14. No previous application for the relief requested 


herein has been made. 


WHEREFORE, plaintiffs respectfully pray that the annexe 


‘| proposed Order be signed. a 


a ae Pn atl, 


Samuel Mallis 


Sworn to before me this 


7 
+ aes 
i day of February, 1975. 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT A - PURCHASE AGREEMENT 


THIS AGREEMENT, made and entered into at New York, 
é Us 
New York this 7 day of February, 1972, by and between 
JEROME B. saute and JUDITH KATES by Jerome 8. Kates, as 
vie al (hereinafter jointly referred to as the "Selier”), 


rae ie -~ t 
Grind JACK ARNOLD (herein&fter referred to as the “Buyer” ). 


WHEREAS, Seller is hereby assigning all of its 
‘ pight, title and interest in and to 40,384 shares of duly 
Issued: and outstanding shares of the capital stock of Equity 


Natlonal Industries, Inc., a Delaware corporation, and 


WHEREAS, the Buyer agrees to pay to the Seller the q) 
} 


price of $4 Sp) per share or the aggregate sum of 3/81 728.00 by iff 


/ ied 


good bank check simultaneously against delivery of stock cer-: 
tiflcate number 1833 for 29,82! shares of Equity National 
Industries, Inc. in the name of Jerome B. Kates and certificate 
number 1828 for 10,563 shares of Equity National Industries, Inc. 
in the name of Judith Kates, which certificates are presently 
held by Bankers Trust Co. at 750 Third Avenue, New York, Nit; 


and the net sum that the Seller will receive pursuant to this 


private sale. is $ /§/,7%8.o0r° be paid by the Buyer, and 


Gi SELLER ACW eae pieces 7 ee Postaaset ae ve 
Aerial LAG MEHT A CMA S J GAEL CE” et” Tf tf Pores. 


\ | BEST COPY AVAIUIBLE 


WHEREAS, Seller desires to sell to Buyer, and 


Buyer desires to purchase from Seller, the number of shares 


of Equity National Industries, Inc. as hereinabove set forth, 


on the tems and conditions hereinafter set forth. 


NOW THEREFORE, in consideration of the mutual pro- 
mises and agreements hereinafter contained, the parties hereby 


agree as follows: 


{. The Seller unconditionally represents and 
warrants to make good and valid delivery of the aforementioned 


certificates of common steck to Buyer as hereinabove set forth. 


2. Seller represents and warrants that the afore- 
mertioned stock certificates are validly issued, duly authorized 


and outstanding on the books of Equity National Industries, Inc. 


3. Each of the Sellers is the owner of record and 
beneficially of the number of shares of the common stock of 


the Company as indicated below: 


Name Number of Shares Held 


Jerome B. Kates 29,82! 
Judith Kates 10,563 


N 


4. Buyer agrees to execute an “investment letter” 27a 
in a form mutually satisfactory to the parties herein which 
will] protect the Seller from any Securities and Exchange 


Commission rules and regulations. 


5. Buyer and its successors and assigns will in- 
demnify Seller and hold Seller harmless, at all times after 
the Closing Date, and defend at its sole cost and expense 
against any and all loss, damage, liability, claim or suit 


presentiy pending or in the future arising out of this transaction. 


6. Any and all agreements previously entered into 
between Seller and any other parties relating to this trans- 
action are declared null and void and this agreement is to 


survive any and all agreements previously entered into. 


7, The closing of this transaction shall take 


ane 
place no later than 2:00 P.M. on February B 1972, time being/ 


of the essence of this transaction. 
IN WITNESS WHEREOF the parties hereto have duly 


executed their signatures. be 
Ni 


dias, Nyce 


JEROME 6. ES 
ca KATES 
B 


JACK ARNOLD da Ullivny ny B. KATES, Attny. 


EXHIBIT B - FRONT & REVERSE SIDE OF OFFICIAL CHECKS #773582, 
773583 & 773584 ISSUED BY FRANKLIN NATIONAL BANK 
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EQUITY NATIONAL a . 
INDUSTRIES, INC. eS 


NDER THE LAWS OF THE STATE OF DFLAWARE 


1@teK3 


vlog 
INCORPORATED U 
COMMON STOCK 


$1.00 PAR VALUE 


The sharet represented by this certillcat have vot been 


registered ander the Securities Act cf 1953. ibe shares 
have been acquired for investment and uay not ke sold, 
transterred, pledged o1 bypothecate. in tle ensence 0: on 
eifective Registration Statement | 
Securities Act of 1933 of an cpinio 
Company that registration is aot requiued unce 


or the shares vou the 
n ci counsel to tro 
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*#*k*Judith Kates*** is the owner of 


THIS CERTIFIES that 
***Ten Thousand-Five Hundred-Sixty Three*** cee perinitiOMs 
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FULL PAJD AND NON-ASSESSABLE SHARES, OF THE PAR VALUE OF $1.00 EACH, OF THE COMMO™ STOCK OF 
erable on the books of the Corporation by the liolder hereof in person or by 


EQUITY NATIONAL INDUSTRIES, INC. transft 

duly authorized attorney upon surrender of this Certificate properly endorsed. This Certificate and the share or shares represented 
f the Certificate o! Incorporation and By-Laws of the Corporation 

f, assents. This Certificate is not valid unless 


hereby are issued and shall be held subject to all of the provisions 0 


UNV@ TYNOLLYN 


viID4039 40 


and all amendments thereto, to all of which the holder hereof. by acceptance herev 


countersigned by the Transfer Agent. 
WITNESS, the seal of the Corporation and the signatures of it 


Dated: ‘UG 7 1970 


(et8r08+ “sUERY) 


s duly authorized officers. 
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hereby sell, assign and transfer unto 


yy Sime of the 2 


Capital Stock of the. 


___name oii the books of said 


standing in _ 


o represented by Certihcate No, 


here: ‘th and do hereby irrevocably constitute and appoint 


attorney to transfer thie said stock on the books of the within named Company with full 
Power of Substitution in the premises. 


Dated _ oe fc 


ae eaul ee 


/ 


READ CAREFv 


The signature to ths assignment must correspond with naine as \ ritten unos the face of the certificate in every 
particular without alteration of enlargement cz any chanve whatever The signature of the person executing 
this power must be puaranteed oy 2 bank, trust company of member of the New York Stock Exchange. 


BEST COPY AVAILABLE 


EQUITY NATIONAL 
INDUSTRIES, INC. 


INCORPORATED UNDER 1 = LAWS OF THE STATE OF DELAWARE 
$1.00 PAR VALUE COMMON STOCK 


The shares repseceniod by thie certilicate have aot been 
registered under the Securities Act ci 1933. The sheres 
bave beem acquised fo: investment and mey nol be sold, 
trenelerred, pleaged uo: hypotbecated 1: the absence of an 
etleciive Registration Statement for tne shares uoder the 
Securities Act of 1933 of ap opinicn ef couose! to the 
Campesy that registsetion 1s Bot required uncer said Act. 


THIS CERTIFIES that ***xJerome B. Kates*** is the owner of 


*e*Twenty Nine Thousand-Eight Hundred-Twenty One*** Ce eeeNITIONS 


| / ka 
peutbassnun03) 


TV.NOLLYN AHL 


FULL PAID AND NON-ASSESSABLE SHARES, OF THE PAR VALUE OF $1.00 EACH, OF THE COMMON STOCK OF 
EQUITY NATIONAL INDUSTRIES, INC. transferable on the books of the Corporation by the holder hereof in person or by 
duly authorized attorney upon surrender of this Certificate properly endorsed. This Certificate and the share or shares represented 
hereby are issued and shai be held subject to all of the provisions of the Certificate of Incorporation und By-Laws of the Corporation 
and all amendments thereto. to all of which the holder hereof, by acceptance hereof, assents. This Certificate is not valid unless 
“win countersigned by the Transfer Agent. 
SAL INO, WITNESS, the seal of the Corporation and the signatures of its duly authorized officers. 
Penh Nagin 


“QRPORAS 
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President 
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(e@lioas) “Ruelv) 


Dated. ‘AUG 7 1970 
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FOR VALUE RECEIVED, ___ hereby sell, assign and transfer unto 


ee Shares of the 


Capital Stock of the_ EQUITY NATIONAL INDUSTRIES, INC. 


seediag 6 ____mame on the books of beg 


__represented by Certificate Wo Uist. 
herewith and do hereby irrevocably constitute and appoint __.____- Ee 
attorney to transfer the said stock on the books of the within named Company with full 
Power of Substitution in the premises. 

Dated. 


2 A Sa ee a 


SMeRHH REE r'YAOANTEED 
heer CO sANY 


READ CAREFULLY 


The signature to this assignment nvust correspond with name as ritten upon the face of the certificate in every 
particular without alteration or cnlirgement of any change whatever The signature of the person executing 
this power must be guarantecd by a bank, trust company oF member of the New York Stuck Exchange 


EQUITY NATIONAL INDUSTRIES, INC. 


THE CORPORATION WILL FURNISH WITHOUT CHARGE TO EACH STOCKHOLDER WHO SO 
REQUESTS, THE DESIGNATIONS, PREFERENCES AND RELATIVE, PARTICIPATING, OPTIONAL OR 
OTHER SPECIAL RIGHTS OF EACH CLASS OF STOCK OR SERIES THEREOF OF THE CORPORATION, 
AND THE QUALIFICATIONS, LIMITATIONS OR RESTRICTIONS OF SUCH PREFERENCES AND/OR 
RIGHTS. SUCH REQUESTS MAY BE MADE TO THE CORPORATION OR THE TRANSFER AGENT. 


‘The following abbreviations, when used in the inscription on the face of this certificate, shall be construed 
as though they were written out in full according to applicable laws or regulations: 


TEN COM ~~ as tenants in common UNIF GIFT MIN ACT —........ .. Custodian é 
‘i (Cust) (Minor) 
TEN ENT ~- ar tenants by the entireties under Unifurm Gifts to Minors 
JT TEN — as joint tenants with right of 

survivorship and not as tenants Act 

In common (State) 


Adiitional abbreviations may also be used though not in the above list. 


Pu 


For value received, . hereby sell, assign and transier unto 
PLEABE INBERY BOCIAL BECURITY OR OTHER 
IDENTIFYING NUMBER CF ABBIENEE 


sy ar 


JO UOIpRte yh 


Please print or typewrite name and address including postal zip coce of assignee 


OF oinyeusis ayy 


Yd JO doRy 9Y 
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eA RV one Belin meee aet ed Lay RMN NEA Ds Shares 
of the capital stock represented by the within Certificate, a2 do hereby 
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irrevocably constitute and appoint 


“Z9A07PU OF 1BYyD AUP 10 “YU UIT IepUd 


Attorney to transfer the said stock on the books of the within-named 
Corporation with full power of substitution in the premises. 


‘pepndryaRd 41919 Ul 


Dated, 


yoy 


*UOTREIOGIOD 3IQ FO YOTFFO BUD 

Qe poutwexe eq Aew YOTYM JO Adoo e ‘queweerDy MOTOS YONS 

UTA SOuRpPIOSON UT 3deoxe peqeroeyqodxy 210 pebpetd ‘periez suvs3 

‘ptos aq qou Aew pure ‘OUT ‘OML @YBL JO sSrTEPTOYySoezeysS 

ZeuXOJ EUW AOJ seUTWOU se ‘7EB8ET “> fatweys pue e751095 

go yUeg TeRUOTIUN eUL ‘OUT ‘OML SyVL—-AzpNog ‘UuoTeOATOD ey 

Hhuome oL6l ‘L zandny pe ep quewecerby MozOsy ue jo suoFsTAoIc 
@uQ OF ROe(GnNsS OTE |BROFFFITGO BUF Aq psouepzAe sezeys euL 


hal MZ RRON Ag din oy) ont: 


ah 2 ae ; 
Pohees E QOS Ht Chae Gee oy 


ge 
wae ot 
a F ae 


THE STATS OF DELAWARE, 


TO THE S4ERGF OF NEW CASTLE COUNTY: 
YOU ARE COMMANDED: — 


on or before July 1, 1974 
To Suaseen tm shove aemed defendant 00 that, 
; defendant shall serve upon 


Lf : ire —__—, plaintiffs attorney 
¢ Build Wilmington Deleware 19899 


TO THE ABOVE NAMED DEFENDANT : 
on er before July 1, 1974 


IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 


IN AND FOR NEW CASTLE COUNTY 


EQUITY NATIONAL INDUSTRIES, 
INC., a corporation of the State of 
Delaware, 


Plaintiff, 
Vv. : Civil Action No. 


JEROME B. KATES, JUDITH KATES, 
MURRAY BERLINER, VITO DOINO, 
LILLIAN COLLICA, SAMUEL MALLIS, 
JACK J. ARNOLD, and FRANKLIN 
NATIONAL BANK, a corporation of the 
State of New York, 


Defendants. : (COMPLAIN. 


1. Plaintiff (hereinafter referred to as "Equity") is a corpora- 
tion of the State of Delaware with its principal place of business at Atlanta, 
Georgia. 

2. Plaintiff entered into an Agreement and Plan of Reorganiza- 
tion dated July 23, 1970, with Equity-Take Two, Inc., a Georgia corpora- 
tion (hereinafter referred to as the "Subsidiary") and Take Two, Inc., a 
New York corporation (hereinafter referred to as "Take Two"). Said agree- 
ment was amended by a further agreement between the parties made as of 
October 30, 1970. 

3. On August 7, 1970, Subsidiary and Take Two entered into 
a Plan and Agreement of Merger pursuant to which Take Two would be 
merged into Subsidiary and.the stockholders of Take Two would receive 
shares of stock of Equity. An amended Plan and Agreement of Merger 


was made as of October 30, 1970, between Take Two and Subsidiary 


providing for the merger of Take Two into Subsidiary and the issuance to 


the shareholders of Take Two of shares of stock of Equity, but on revised 
terms. The Agreement and Plan of Reorganization, the amendment thereto, 
the Plan and Agreement of Merger, and the amended Plan and Agreement of 
Merger, together with the 1970 Escrow Agreement hereinafter referred to, 
constituted a single unified plan (hereinafter referred to as "the Plan") 


under which the stockholders of Take Two were to receive shares of stock 


of Equity, and Take Two was to become 4 wholly-owned subsidiary of Equity. 


4. Defendants Jerome B. Kates, Judith Kates, Murray Berliner, 
Vito Doino and Lillian Collica are some of the former shareholders of Take 
Two who received shares of stock of Equity pursuant to the Plan. 

5. Defendants Samuel Mallis and Jack J. Arnold are transferees 
of shares of Equity acquired by defendants Jerome B. Kates and Judith Kates 
pursuant to the Plan. 

6. Defendant Franklin National Bank is a pledgee of stock of 
Equity issued to Jerome B. Kates and Judith Kates pursuant to the Plan. 

7. AllLof the individual defendants reside outside of the State 
of Delaware and defendant Franklin National Bank is a New York corpor- 
ation which does not do business and is not registered to do business in 
the State of Delaware. The addresses of all defendants are set forth in 
the Affidavit of Louis J. Finger attached hereto. 

8. Under the Plan, each shove of stock of Take Two was t 
be exchanged for 64815 shares of Common Stock of Equity, to be adjusted 
upward or downw ard pursuant to a formula related to earnings of Take Two 
for the calendar year 1970 (with further adjustments related to carnings 


of Take Two for the calendar years 1971, 1972, 1973 and 1974, and also 
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with certain adjustments relating to the market 
Equity during the month of December, 1971). 


centage of 


Take Two would be delivered to the stockholde 


tional Shares", and the balance of th 


to cover such additional amounts to whic 
might become entitled pursuant to the Plan wer 
National Bank of Georgia as Escrow Agent pur 
the Subsidiary, and the stoc 


ment with Equity, 


Escrow Agreement (hereinafter referred to as 


the basic .64815 shares issued in exchange for eac 


price of the Common Srock of 


The Plan provided that a per- 


h share of 


rs of Take Two as "Condi- 


e .64815 shares, plus sufficient shares 


. the stockholders of Take Two 


e to be deposited with 


suant to an Escrow Agree- 
kholders of Take !wo. The 


“the 1970 


?scrow Agreement") 


was actually dated August 7, 1970, and amended October 30, 1970. 


9. Pursuant to the Plan, those stockholders of Take Two who 


are named as def 

shares at the closing: 
Jerome B. Kates 
Judith Kates 
Murray Berliner 
Lillian Collica 


Vito Doino 


endants herein received the following number of condit 


ional 


29,821 
10,563 
493 

23 

59 


10. Pursuant to the Plan, each certificate evidencing the con- 


ditional shares received by the defendants bears a legend t 


the conditional shares are subject to the provi 
Agreement and may not be s 
cept in ac 


11. 


the calendar year 1970, the shareholders of Tak 


cordance with the provisions of the 1970 Escrow Agreem 


o the effect that 


sions of the 1970 Isc row 


old, transferred, pledged or hypothecated ex- 


ent. 


Because Take Two had no net earnings before taxes for 


e Two were not entitled 


hia 


under the Plan to any additional shares and were required, pursuant to 
the Plan, to return to Equity all the conditional shares issued to them. 

12. The shareholders of Take Twok other than those named 
as defendants herein, have all returned the conditional shares reccived 
by them to Equity, but the shareholders of Take Two named herein as de- 
fendants, have failed and refused to do so, although Equity has demanded 
the shares of them. 

13. The interest of defendants Franklin National Bank, 
Samuel Mallis and Jack J. Arnold as transferees or pledgees was received 
with full notice of the terms of the Plan by reason of the legend inscribed 
upon those shares pursuant to 8 Del.C. §202. 

14. Because the stockholders were not entitled to the shares 
referred to in paragraph 9 herein, such shares should be canceled and 
declared by this Court to be void. 


15. Plaintiff has no adequate remedy at law. 


WHEREFORE, PLAINTIFF PRAYS: 


A. That the defendant be required to answer the Complaint, and 


that an Order be made pursuant to 10 Del.C. $365 for the appearance of the 


defendants. 

B. That this Court declare the shares referred to in paragraph 
9 of this Complaint to be cancelled and void. 

C. That a restraining order and preliminary injunction issue 
pending the disposition of this action, restraining and enjoining each of 
the defendants from transferring, pledging or otherwise allowing any other 
person or entity to acquire rights in the shares referred to in paragraph 9 


of this Complaint. 


D. That defendants be permanently enjoined fron ti ousferring, 


pledging or otherwise allowing any other person or entity to acqu.!= rights 


in the shares referred to in paragraph 9 of this Complaint and the lefen- 


dants be required to surrender and deliver to the plaintiff the certificates 
evidencing such shares. 

E. That plaintiff receive its costs and attorney's fees. 

F. That the Court make such other orders for relief as are 


just in the premises. 


LOUIS J. FINGER 


Louis J. Finger 

‘Richards, Layton & Finger 
4072 DuPont Building (Box 551) 
Wilmington, Delaware 19899 
Attorney for Plaintiff 


ee arcane 


Dated: May 16, 1974 


i 
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AFFIDAVIT OF NOEL W. HAUSER IN SUPPORT OF MOTION ( Dated 
February 24, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


\ 
| 


{ 

+! 
j? 
1 


i SAMUEL MALLIS and FRANKLYN KUPFERMAN, 
Plaintiffs, 
~against- 
FEDERAL DEPOSIT INSURANCE CORPORATION, AFFIDAVIT 
EUROPEAN AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and BANKERS : 75 CIV. 909 
TRUST COMPANY, MP. 


Defendants. 


STATE OF NEW YORK) 
COUNTY OF KINGS 


NOEL W. HAUSER, being duly sworn, deposes and says: 


That in accordance with Rule 65 of the Federal Rules of | 

Civil Procedure, I telephoned the defendants, FEDERAL DEPOSIT : 
i 
INSURANCE CORPORATION, EUROPEAN AMERICAN BANK & TRUST COMPANY ! 
and FRANKLIN NATIONAL BANK, on February 24, 1975 to advise that | 
I would forthwith be making application for a temporary venteetn| 
ing order restraining the negotiation of negotiable instruments | 
: 
| 
i 
| 


and other evidences of debt and renewals thereof executed by 


plaintiffs in favor of said defendants. 


resem ace ST ee ek 


I so advised Douglas Jones, counsel for the defendant 


FEDERAL DEPOSIT INSURANCE CORPORATION and Mr. Jassy, general 


{ 
Ne 
counsel to EUROPEAN AMERICAN BANK & TRUST COMPANY between 11:30 an 


L 


cn es a 
ae ee 


hha 
11:45 A.M. on February 24, 1975. Upon telephoning the FRANKLIN 


NATIONAL BANK at three of its listed telephone numbers in the 
Manhattan phone directory, I was referred in one instance to the 


EUROPEAN AMERICAN BANK & TRUST COMPANY, and in the two other 


instances, the telephone was not answered. 


In conjunction with the plaintiff's application for a 
temporary restraining order, I am attaching hereto as an exhibit 
a letter dated March 3, 1972 from Jack J. Arnold, addressed to th 
plaintiff SAMUEL MALLIS, confirming an agreement that MALLIS was 
to advance the sum of $156,728.00 toward the purchase of 40,384 
shares of Equity National Industries, Inc. This letter was ap- 
parently received by John Murfitt in the closing to which the af- 
fadivit of the plaintiffs, hereto annexed, refers. 

The aforesaid letter was not referred to in the affidavi 
of the plaintiffs for the reason that in preparing the papers for 
signature and execution by plaintiffs, the letter was not available. 
However, I am advised by the plaintiffs that this letter was re- 
ceived by them as part of the closing documents. 

No previous application for the relief herein requested 


| has been made. 


Sworn to before me this 


“COMMISSIC! t 
City of Now York 2.2 
Eommission Expires Sept. i, ivi 


EXHIBIT - LETTER DATED MARCH 3, 1972 FROM JACK J. ARNOLD 
ANNEXED TO FOREGOING AFFIDAVIT 


e 


-JACK J. ARNOLD 
ATTORNEY AT LAW 


ore 


4 — ts *% 
wusie SUE) 
En:pire State "Raid ding 
View York, oY. “iy eraser) 


March 3rd.iv7? 
Dr. Samuel Mallis 
Rosyln, New York 
Dear Dr. Mallia: 

This letter is to confirm the agreement anc unier3stending 
with Mr. John B. Fowler and myself as respects your participation in the 
purchase of 40,364 shares of Equity Nationa! Industries, Inc. You are to 
advance the sum of $156,728.00 towards the purchase price of $181,728.00, 
the sum of $25,000.00 already having been paid as a binder deposit on the 
parchase of the Eqity shares. 

The shares are to be held as collateral by you. it is 
agreed that within thirty, days or less you shall be reimbursed the funds 
advanced by you plus a profit of fifty (50,000.00) thousand dollars for 
your participation in this trade. Upon the remittance to you of your 
investment plus fifty thousand doliars you will deliver the shares to 
Jack J. Arnold free of any incumerances. 

Tere is currently pending © transfer pursuant to a 
written option a block of 100,000 shares of Merck & Co.,Inc. out of 
which proceeds you will be reimbursed for the total sum of money acc- 


ruing to you. This transfer will be completed during March,1972. 


Very truly yours. 


a aft 


Jack J. Ayhold, as attorney 


- 


John B. Fowler 


NOTICE OF MOTION FOR SUMMARY JUDGMENT 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN KUPFERMAN, 


Plaintiffs, 
73 Civ. 909 
-~against- : (MP ) 
NOTICE OF MOTION 
FEDERAL DEPOSIT INSURANCE CORPORATION, 
EUROPEAN-AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and THE BANKERS 
TRUST COMPANY, 


Defendants. 


TAKE NOTICE that upon annexed affidavit of 
Hamilton F. Potter sworn to April 2, 1975, upon the annexed 


statement made pursuant to General Rule 9/g) of the Rules 


of this Court, and upon the summons and complaint heretofore 


served herein, the undersigned will move in this Court on 
April ig, 1975 at sida ack. or as soon thereafter as counsel 
can be heard for an order pursuant to F.R. Civ. P. 12(b) (6) 
dismissing Count I of the complaint upon the grounds that 

the pleading fails to state a claim upon which relief can be 
granted; pursuant to F.R. Civ. P. 56 for summary judgment 

as to Count II of the complaint or, in the alternative, 
pursuant to F.R. Civ. P. 12(b) (1) dismissing Count II for 
lack of subject matter jurisdiction; and for such other 


further and different relief as to the Court may seem just 


and proper and equitable. 


47a 
—— PLEASE TAKE FURTHER NOTICE that pursuant to the 


rules of this Court all opposing affidavits and answering 


memoranda must be served by April ll, i975. 


SULLIVAN & CROMWELL 


a 


(A Member of the Firm) 

rneys for Defendant, 
European-American Bank & 
Trust Company, 

v4 48 Wall Street, 

' New York, New York 10005. 
(212) 952-8100 


TO 


> HAUSER & ROSENBAUM, P.C. 
Attorneys for Plaintiff, 
26 Court Street, 
Brooklyn, New York 11242. 


HUGHES, HUBBARD & REED 
Attorneys for Defendant, 
Federal Deposit Insurance 
Corporation and Franklin 
National Bank, 
One Wail Street, 
New York, New York 10005. 


STATEMENT UNDER RULE 9 (gq) 
UMITED STATES DISTRICT COUkT 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN FUPFIRMAN, 
Plaintiffs, 
-against- 
FEDERAL DEPOSIT INSURANC!) CURPORATICN, 
EUROPEAN-AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK, and THE RANKERS 
TRUST COMPANY, 


lefendants. 


STATEMENT UNDER CFNERAL RULE °(q) 
OF THE RULES OF THIS COURT 


Pursuant to Rule 9(c) of the general ruics of 
this Court, defendant Buropean-Anerican Bank 6 Tri st Company 
("Buropean-American") submits this statement of t!e material 
facts as to which no aenuim issue exists to ke t 
support of its motion for summary judgment as to 
1. On Cctober &, 1974 European~Americai, purchased 
certain of the assets of the Franklin National Paik (Franklin’ ) 
from Franklin's receiver, the Federal Deposit Insirance Cor- 
poration ("FDIC") for value and in good faith. 
2. The acts complained of in Count II 
plaint all occurred prior to the purchase of cert. 
Franklin's assets by Furopean-American on Cctoher 
3. In the Purchase and Assumption Aare: mert exe~ 
cuted between the Furopean-American and the FPNIC, Furopean- 
American did not assume the liability alleged in ‘ount 12. 
Pespectfully submitted 
SULLIVAN & CROMWELL 
Attorneys for Defendan.- 
European“American Bank & 
Trust Company, 
48 Wall Streat, 
New York, New York 10005. 


(202) 952-8106 


JOHN L. WARDEN, 
Of Counsel. 


BEST COPY AVAILABLE 
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AFFIDAVIT OF HAMILTON F. POTTER IN SUPPORT OF MOTION 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN KUPFERMAN, 
Plaintiffs, : 75 Civ. 909 
(MP) 
~against- 
FEDERAL DEPOSIT INSURANCE CORPORATION, 
EUROPEAN-AMERICAN BANK & TRUST COMPANY, AFFIDAVIT 
FRANKLIN NATIONAL BANK and THE BANKERS 
TRUST COMPANY 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


HAMILTON F. POTTER, being duly sworn, deposes and 


1. I ama member of the Bar of this Court and of 


the firm of Sullivan & Cromwell, attorneys for European- 


American Bank & Trust Company (hereinafter "European- 


American"). I represented European-American in connection 
with the purchase from the Federal Deposit Insurance 
Corporation (hereinafter “FDIC") of certain assets formerly 
owned by Franklin National Bank (hereinafter "Franklin") and 
as such am familiar with the facts and circumstances 

relating to the purchase. i submit this affidavit in support 
of the motion by defendant European-American for summary 
judgment as to Count II of the complaint pursuant to 


Rule 56 of the Federal Rules of Civil Procedure. 


50a 
2. On October 8, 1974, after the Comptroller of 
the Currency declared Franklin insolvent and appointed the 
FDIC as Franklin's receiver, European-American purchased from 
the FDIC as receiver certain of Franklin's assets. On the 
basis of the plaintiff's pleadings in the instant litigation, 
it is apparent that the facts supporting the allegations in 


the instant litigation occurred prior to European-American's 


purchase on October 8, 1974, and relate solely to transactions 


prior to that time. 

3. Upon the declaration of Franklin's insolvency, 
the Comptroller of the Currency terminated Franklin's powers 
as a national banking association and appointed the FDIC as 
receiver pursuant to 12 U.S.C. §§ 191 and 182lc. The FDIC as 
receiver solicited bids from other banking institutions, 
including European-American. After extensive preparatory work 
by all parties and after considering four bids, the Board of 
Directors of the FDIC accepted the bid of European-American, 
contingent upon Court approval pursuant to 12 U.S.C. § 192. 
On October 8, 1974 the United States District Court for the 
Eastern District of New York approved the bid. 

4. Subsequent to the Court's approval a Purchase 
and Assumption Agreement between European-American and 
the FDIC as receiver was executed. In this Agreement, 
European-American assumed certain specific liabilities 
which are set forth in § 2 of the Purchase and Assump- 
tion Agreement (attached hereto as Exhibit A). These 
liabilities included all of Franklin's deposit liabilities 
and certain other nonsubordinated balance sheet lia- 
bilities. The liability alleged in the present liti- 


gation is not included in the Agreement, which specifically 


states in § 2.1 that European-American assumed only those 
liabilities expressly set forth in the Agreement: "{T)he 
assuming Bank expressly assumes . . . the following 
liabilities . . . and none other ... ." No mention in 
the Agreement is made of the tort claim alleged on behalf 
of Doctors Mallis and Kupferman in the present litigation, 
and European-American did not assume this liability or any 
such general obligations of Franklin. 

5. European-American thus purchased certain of 
Franklin's assets from Franklin's receiver the *DIC. The 
transaction was negotiated and consummated at arms length, 
Curopean-American paid dollar for dollar for the assets it 
received and in addition it paid $125 million as a premium 
for "going concern" value of the assets purchased. As a 
result of the manner in which the sale was transacted, and 
in accordance with the statutory purpose, all of the branches 
formerly operated by Franklin National Bank were open the 


day after the Comptroller of the Currency declared Franklin 


fete, 


insolvent. 


Sworn to before me this 


244 day of April, 1975. 


ary Pu 


Netery fa ix \ 
Residing in i... 4 3-1 
Woesew Co. Cle's iv. 25-3.05000 
8 — pe in 
low Yor . Cle's Office 
Commission Expires Merch 20, 1997 


EXH'BIT A = PURCHASE & ASSUMPTION AGREEMENT DATED OCTOBER 8, 1974 


ANNEXED TO FOREGOING AFFIDAVIT 


[Conronmen] 


Purchase and Asaumyption 
Agreement 


Dated: October 8, 1974 
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PURCHASE AND ASSUMPTION AGREEMENT 


TABLE OF CONTENTS* 


Section 1. PurcHase AND SALE or BANK ASSETS. 
1.1 Purchase and Sale 
12 Schedules of Liabilities and Assets 
1.3 Book Value 


‘SecTION 2. ASSUMPTION cv LIABILITIES. 

2.1 Specific Assumption 

2.2 Deposits 

23 Letters of Credit 
(a) Assumption of Certain Letter of Credit Obligations 
(b) Letter of Credit Fees 
(c) Adjustments to Schedule G 

2.4 Certain Tax Liabilities 

2.5 

2.6 


OoOonNnNnN Vu wn 


Section 3. Detattep Descriprion oF PURCHASE AND SALE AND Deter- 
MINATION AND VALUATION OF ASSETS. 


1 Freedom from Certain Liens 
Conveyance of Entire Interest in Certain Assets 
(a) Cash and Receivables from Banks 
(b) Consumer Installment Loans 
(c) Other “Cash” and “Near-Cash” Items 
(d) Pre-selected Aasets 2.5 oes ceeds eee cease ees ves 
(e) Accrued Assets and Prepaid Expenses 
(f) Borrowed Securities 
Conveyance of Undivided Interest in Certain Assets 
(a) Securities 
(b) I xans 
(c) Accrued Assets and Prepaid Expenses 


* This table of conterits shall not, for any purpose, be deemed tu be a part of the 
Purchase and Assumption Agreement. 


3.4 Procedure for Additional Assets Selection 

3.5 Extensions and Modifications of Loans 

3.6 Advances by the Assuming Bank 

3.7 Servicing Arrangements 

3.8 Right of First Refusal 

Section 4. PurcHasE AND SALE oF OTHER ASSETS; ASSIGNMENTS OF 

AND SUBLEASES UNDER LEASES. 

41 

4.2 

4.3 Leasehold Interests 

4.4 Other Personal! and Real Property 

4.5 Leases and Subleases to Third Parties 

4.6 Sales and Use Taxes 

4.7 Receiver’s Assistance 

4.8 Right to Designate Grantee, Assignee or Sublessee 


Section 5. Uss or Property. 
5.1 Operation of Banking Offices by Assuming Bank 
5.2 Use of Owned Property by Assuming Bank 
5.3 Use of Leasect Property by Assuming Bank 
5.4 
55 
5.6 License Fees, Expenses and Adjustments 
5.7 Office Space for the Receiver and Corporation 
5.8 Determination of Fair Use Values 
5.9 Nature of Use 


Secrion 6. Fipuctary RELATIONSHIPS. 


Section 7. SAFE Derosir Boxes, SAFEKEEPING AND CONSIGNMENT 
{TEMS, AND Esceow AGREEMENTS. 


Section 8. Crepit Carp BUSINESS. 


Section 9. ContTRActTs FOR SERVICES. 
9.1 Service Obligations of the Bank 
9.2 Service and Maintenance Contracts 
9.3 No Assumption 
9.4 Assignment of Contracts 


Section 10. EmPpLoyges AND EMPLOYEE BENEFITS. 


10.2 Receiver’s Use of Employees 
10.3 Retirement and Employee Benefit Plans 


Secrion 11. Duties Wir Resrecr to Deposrrors. 
11.1 Payment of Obligations and Discharge of Business 
11.2 Depositors’ Claims against Receiver 


Secrion 12. Norices to Derostrors AND CREDITORS. 


Section 13. Recorns. 
13.1 Delivery to Assuming Bank of Liability and Other Documents. . 
13.2 Delivery to Assuming Bank of Asset Documents 


13.3 Securities and Property Held by Nominee Partnerships 


Secrion 14. Access To PROPERTIES AND RECORDS. 
14.1 Receiver’s and Corporation’s Rights of Access 


14? Remova! of Assets and Evidence of Liabilities not Purchased, 
Selected or Assumed 


14.3 Disposal of Records 
14.4 Assuming Bank’s Right to Access 
Secrion 15. Furraer ASSURANCES. 
Section 16. REPRESENTATIONS, WARRANTIES AND COVENANTS OF THE 
ASSUMING BANK. 
16.1 Good Standing of Assuming Bank 
16.2 Legal Powers of Assuming Bank 
16.3. Assuming Bank’s Board Action 


Secrion 17, REPRESENTATIONS AND WARRANTIES OF THE RECEIVER. 
17.1 Power and Authority 
17.2 Corporation’s Board Action 
17.3 Warranties as to Assets 
17.4 Foreign Assets 


17.5 Survival of Representations and Warranties 


Section 18. Conpitions TO AGREEMENT. 
18.1 Opinion of Counsel for Assuming Bank 
18.2 Accuracy of Representations 
18.3 Regulatory Approvals 
18.4 Court Approvals 
18.5 Opinion of Corporation Counsel 


18.6 Opinion of Counsel to the Comptroller 


18.7 Corporation Documents 

18.8 Assuming Bank Documents 

18.9 Bid Form 

18.10 Capital Note 

18.11 Indemnity Agreement 

18.12 Release of FRB Security Interest 


Section 19, PayMENT OF PREMIUM. 


Section 20. ADJUSTMENTS. 
20.1 Adjustments from New Schedules 
20.2 Adjustments for Errors or Omissions 
20.3 Unlawfui Deposit Liabilities 
20.4 Limitation on Adjustments io Liabilities Assumed 


Section 21. SETTLEMENT OF CLAIMS. 


Section 22. RESCISSION. 


Section 23. MISCELLANEOUS. 
23.1 
23.2 Counterparts 


23.3 Successors; No Third Party Rights 

23.4 Headings 

23.5 Notices 

23.6 Fees of Appraisers and Title Company Charges 
23.7 Governing Law 
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23.8 Continuing Cooperation 


THIS PURCHASE AND ASSUMPTION AGREEMENT, made 
and entered into as of 3:00 p.m. (Eastern Daylight Time) the 8th day 
of October, 1974 by and between the Federal Deposit Insurance Cor- 
poration (the ‘‘Corporation’’) as receiver of the Franklin National 
Bank (the ‘‘Bank’’), the Bank acting through said receiver (together, 
the ‘‘Receiver’’) and European-American Bank & Trust Company 
a New York trust company (the ‘‘ Assuming Bank’’). 


WITNESSETH: 


Wuwreas, the Bank has been closed by the Comptroller of the 
Currency as of 3:00 p.m. (Eastern Daylight Time) on October 8, 
1974 (the ‘‘Bank Ciosing’’) ; 


Wuersas, the Comptroller of the Currency, in accordance: with 
12 U.S.C. §191 and 12 U.S.C. §i821/e), has appointed the Corporation 
to be the Receiver ; 


Wuerzas, by operation of law the Receiver has succeeded to the 
exclusive dominion and control over all of the assets of the Bank and 
is the sole authorized agent in law of the Bank; 


Wauenzas, it is in the best interests of the public, the depositors 
and other creditors of the Bank, and necessary to meet the convenience 
and needs of the communities served by the Bank, that certain of the 
assets and liabilities of the Bank be transferred to and assumed by 
another bank as soon as possible; 


Wuernas, to that end the Assuming Bank has indicated its willing- 
ness to acquire assets and assume liabilities as hereinafter provided; 


Wuenreas, the Bank is indebted to the Federal Reserve Bank of 
New York (the ‘‘FRB’’) approximately in the principal amount of 
$1,723,000,000 (together with accrued and unpaid interest thereon 
and the obligations of the Bank under the Contract for Sale of 
Foreign Exchange Contracts and Foreign Currency Balances between 
it and the FRB dated as of September 26, 1974, the ‘‘FRB Indebted- 
ness’’), and to secure the FRB Indebtedness the Bank has granted a 
security interest in a substantial portion of its assets to the FRB (the 
‘‘PRB Security Interest’’) ; 
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Wuerras, the Assuming Bank desires to acquire the assets of the 
Bank which it acyuires hereunder unencumbered by the FRB Security 
Interest; 


Wuereas, the Corporations pursuant to 12 U.S.C. §1823(e), in 
order to facilitate the consummation of the transactions contemplated 
hereby, is entering into agreements with the FRB and the Receiver 
pursuant to which the Corporation, among other things, assumes the 
FRB Indebtedness in consideration of the transfer by the Receiver 
to the Corporation of the assets of the Bank not acquired by the 
Assuming Bank; and 


Wuereas, the FRB, in consideration of the Corporation’s assump- 
tion of the FRB Indebtedness, is releasing the FRB Security Interest 
in the assets being acquired by the Assuming Bank, effective as pro- 
vided in subsection 3.1 hereof. 


Now, THEREFORE, in consideration of the premises and of the mutual 
agreements hereinafter set forth, it is hereby agreed as follows: 


Sgotion 1. Purowase anp Saue or Bank Assets. 
1.1 Purchase and Sale. 


Subject to and in accordance with the terms of this Agreement, 
the Assuming Bank hereby purchases and acquires, and the Receiver 
hereby grants, sells, assigns, transfers, conveys and delivers to the 
Assuming Bank, all right, title and interest of the Bank and the 
Receiver in and to certain assets of the Bank and the Receiver having 
a value determined as provided in this Agreement which is equal to 
(i) the Book Value of the deposits and other liabilities of the Bank 
assumed by the Assuming Bank under subsection 2.1 hereof plus (ii) the 
amount of the payments under letters of credit to be reimbursed pur- 
suant to subsection 2.3 hereof by the selection of assets plus (iii) the 
amount of advances on loans for the account of the Receiver to be reim- 
bursed pursuant to subsection 3.6(g) hereof by the selection of assets, 
iess (iv) the premium set forth in Section 19 hereof. The terms and 
provisions of such purchase, acquisition, grant, sale, assignment, 
transfer, conveyance and delivery are more fully set forth below. 
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1.2 Schedules of Liabilities and Assets. 


Annexed hereto are Schedules A, B, C, D, E, F, G and H. Such 
Schedules set forth, on the basis of the best information now evailable 
to the Receiver, a list of all of the accounts maintained by the Bank 
and, for convenience only, a cross-reference from Schedule A to Sched- 
ules B, C and D and to the Exhibits thereto, if any, on which each such 
account appears (Schedule A), the liabilities which would be assumed 
under subsection 2.1 hereof (Schedule B), the assets which would be 
purchased under subsection 3.2 hereof (Schedules C and F), the assets 
which would be available for selection under subsection 3.3 hereof (in 
which an undivided interest would be purchased pursuant to such sub- 
section) and the assets which would be available for purchase under 
Section 4 hereof (Schedule D), certain assets which would be excluded 
from purchase and retained by the Receiver (Schedule E), the amount 
of letter of credit liabilities which would be assumed under subsection 
2.3 hereof (Schedule G) and the domestic branches and banking offices 
of the Bank (Schedule H) if the Bank Closing were as of the date set 
forth on such Schedules. Such Schedules shall be used and adjusted 
as provided in subsection 2.3 and Section 20 hereof. 


1.3 Book Value. 


The term ‘‘Book Value’’, when used with respect to liabilities or 
assets of the Bank in this Agreement, shall mean the amount stated 
on the books and records of the Bank as of the Bank Closing, after 
adjustment for depreciation where appropriate, suspense items, un- 
posted debits and credits and after other adjustments called for by the 
provisions of this Agreement, including without limitation Section 20 
hereof. The ‘‘Book Value’’ of any asset or liability which is, or is 
payable in, or carried on the books and records of the Bank at values 
denominated in, any currency other than that of the United States 
shall be an amount expressed in United States dollars determined at the 
bid, in the case of assets, or asked, in the case of liabilities, exchange 
rate for spot transactions in such currency quoted in the New York 
interbank market by The Chase Manhattan Bank, N.A. (the ‘‘Foreign 
Currency Appraiser’’) as of 9 am. (Hastern Daylight Time) on the 
first banking business day after the Bank Closing. If the Foreign Cur- 
rency Appraiser did not quote any such currency as of such tir :, such 
amounts shall be determined at the fair market bid or asked, respec- 
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tively, exchange rate for spot transactions as of such time as deter- 
mined by the Foreign Currency Appraiser in its sole discretion. The 
Receiver shall notify the Assuming Bank of the rates so quoted or 
determined as promptly as possible following the Bank Closing. Not- 
withstanding the foregoing, the Book Value of any asset or liability 
payable in any currency other than that in which it is carried on the 
books of the Bank shall be determined pursuant to this subsection aa 
if it were at all times carried on the books of the Bank iv ie currency 
in which it is payable. 


Secrion 2. AssumMprTion or Liapiirres. 
2.1 Specijic Assumption. 


Subject to and in accordance with the terms of this Agreement, 
the Assuming Bank expressly assumes and undertakes to pay, perform, 
fulfill and discharge the following liabilities of the Bank (as and 'o the 
extent shown on the books of the Bank as of the Bank Ciosing as 
adjusted as provided for in this Agreement, including without limita- 
tion Section 26 hereof) and none other, without duplication, at Book 


Value: 


(a) All demand deposits, including without limitation: 
amounts due to foreign and other domestic banks ; cashier’s checks, 
certified checks, money orders and other official checks; trust de- 
posits; and employee withheld payroll deductions; including any 
accrued and unpaid interest on such deposits. 


(b) All time and savings deposits, including any accrued and 
unpaid interest thereon. 


(es) All liabilities for: federal funds purchased (except the 
FRB Indebtedness); overdrafts on accounts maintained by the 
Bank with foreign and other domestic banks; securities sold under 
agreements to repurchase; short sales of securities; and borrowed 
securities; inclnding any accrued and unpaid interest on the fore- 
going. 


(d) All liabilities on acceptances. 


(e) All accrued real estate, sales and use, social security and 
unemployment taxes, taxes withheld or collected from customers 
and all accounts payable and accrued operating expenses, includ- 
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ing, but not limited to, salary (exclusive of amounts incurred 
under any deferred executive compensation plan, contract or 
arrangement of the Bank), telephone, advertising and public re- 
lations expenses incurred by the Bank through the Bank Closing, 
but excluding all basic rent incurred by the Bank with respect to any 
parcel of real estate owned by FBI (as hereinafter defined) or 
improvement thereon. 


(f) All liabilities for unissued food stamps and unremitted 
proceeds from the sale of food stamps. 


(g) All liabilities for overpayments on personal installment, 
check credit and other consumer loans and credit card receivables 
acquired pursuant to subsection 3.2(b) hereof. 


(h) All liabilities for tenants’ security deposits. 


2.2 Depostts. 


As used in this Agreement, the term ‘‘deposits’’ shall include, but 
not be limited to, all uncollected items included in depositors’ bala.res 
and credited on the books of the Bank subject to final payment. 


2.3 Letters of Credtt. 
(a) Assumption of Certain Letter of Credit Obligations. 


Within one day of the Bank Closing the Receiver shal’ deliver to 
the Assuming Bank a list of all letters of credit issued or confirmed 
by the Bank outstanding as of the Bank Closing (other than ‘‘standby 
letters of credit’’ as defined in §7.1160(a) of the Interpretive Rulings 
of the Comptroller of the Currency, herein the ‘‘Ruling’’). Subject to 
the adjustments called for by, and the other terms of, this Agreement, 
the Assuming Bank expressly assumes and undertakes to pay, perform, 
fulfill and discharge the liabilities of the Bank under all letters of 
credit set forth on such list. The Receiver hereby grants, sells, assigns, 
transfers, conveys and delivers to the Assuming Bank the entire 
interest of the Bank and the Receiver in and to the obligations of the 
account parties on the letters of credit hereby assumed and in and to 
any collateral securing such obligations. The term ‘‘collateral’’ as used 
herein shall be deemed to include, without limitation, the obligations 
of third parties, including guarantors, indemnitors, and otic parties 
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in respect of such letters of credit. In the event of payment by the 
Assuming Bank to the beneficiary under any such letter of credit prior 
to the earlier of (i) 170 days after the Bank Closing or (ii) 10 days 
before the reduction of the Additional Asset Value (as hereinafter 
defined) to zero, the Assuming Bank may at its option and within the 
earliest of 30 days after such payment, 180 days after the Bank Closing, 
or the date on which the Additional Asset Value is reduced to zero 
reassign (without recourse or warranty) to the Receiver the relevant 
account party obligation and any collateral securing same, whereupon 
the Assuming Bank shall, within 30 days following such reassignment 
but not later than 180 days after the Bank Closing or the earlier 
reduction of the Additional Asset Value to zero, select or purchase 
Available Assets (as hereinafter defined) with a value or purchase price 
equal to the amount of such payment less any recovery realized on the 
account party obligation prior to its reassignment to the Receiver, 
without any reduction as a result of such selection or purchase in the 
Additional Asset Value. In the event of payment by the Assuming 
Bank to the beneficiary under any such letter of credit after the earlier 
of (i) 169 days after the Bank Closing or (ii) 11 days before the Addi- 
tional Asset Value is reduced to zero, the Assuming Bank shall use its 
best efforts (but not including any obligation to institute any legal 
action) to reimburse itself for such payment from the relevant account 
party or out of any collateral securing such account party’s obligation. 
To the extent not made whole for such payment within 30 days after 
such payment, the Assuming Bank may thereupon reassign (without 
recourse or warranty) to the Receiver the remaining account party 
obligation and collateral, if any, securing same whereupon the Receiver 
shall pay in cash to the Assuming Bank the amount of such payment 
less any reimbursement received from the account party or out of 
collateral by the Assuming Bank. For purposes of this subsection 2.3, 
und subsection 3.3 hereof, the words ‘‘payment to the beneficiary’’ 
mean payment in cash, acceptance of a draft or any other method 
by which the Assuming Bank’s obligation is discharged or evidenced 
by an instrument separate from the relevant letter of credit. If any re- 
covery by the Assuming Bank is rescinded or otherwise restored upon 
the bankruptcy or insolvency of the account party or any party granting 
the collateral or otherwise, the Receiver shall forthwith pay to the As- 
suming Bank, in cash, the amount of such recovery which is rescinded or 
which must be so restored against assignment to the Receiver of the 
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relevant obligation or claim, if any. The amount of any payment in 
any currency other than that of the United States shall, for the purposes 
of this subsection 2.3, be an amount expressed in United States dollars 
determined at the asked exchange rate for spot transactions quoted in 
the New York interbank market by the Foreign Currency Appraiser 
on the date of such payment or, in the absence of such a quote, at the 
fair market asked exchange rate for spot transactions as of such date 
as agreed upon by the parties. 


(b) Letter of Credté Fees. 


Fees, whether paid prior to or after the Bank Closing for the issu- 
ance or confirmation of letters of credit assumed by the Assuming 
Bank, shall be one half for the account of the Receiver and one half for 
the account of the Assuming Bank, but the Assuming Bank’s portion 
thereof shall be refunded pro rata to the Receiver in respect of any 
reassignment of an account party obligation or any portion thereof 
hereunder at the time of such reassignment. Adjustments for such fees 
shall be made on the first business day of each month, and tlie net 
amount due to the Receiver or to the Assuming Bank shall be paid in 
cash. 


(c) Adjustments to Schedule G. 


Notwithstanding any other provision of this Agreement, for a 
period of two years following the Bank Closing, Schedule G (and the 
list of letter of credit liabilities to be assumed referred to in this sub- 
section 2.3) may be adjusted from time to time to add additional 
liabilities for letters of credit issued or confirmed by the Bank prior tc 
the Bank Closing which are not standby letters of credit as that term 
is defined in the Ruling but not to delete therefrom, without the consent 
of the Assuming Bank, any letter of credit originally listed or included. 


94 Certain Tax Liabilities. 


The Assuming Bank expressly assumes and undertakes to pay, 
fulfill and discharge the liabilities of the Bank (whether or not shown 
on the books of the Bank) for taxes imposed by the United Kingdom 
or any municipality thereof resulting from operation of the Bank’s 
London branch. 
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2.5 Interest. 


All liabilities assumed under this Agreement by the Assuming 
Bank are assumed as of the Bank Closing, and the Assuming Bank 
ayrees, subject to the provisions of subsection 2.6 hereof, to pay interest 
on the obligations assumed by the Assuming Bank in accordance with 
the terms of such obligations, as such terms are reflected on the records 
of the Bank at the Bank Closing. 


2.6 Payment of Taxes and Expenses. 


With respect to employee withheld payroll deductions and accrued 
real estate, sales and use, social security and unemployment taxes, taxes 
withheld or collected from customers, other tax liabilities and liabilities 
assumed by the Assuming Bank which relate to the Bauk’s fringe 
benefit plans, the Assuming Bank’s responsibility is limited to payment, 
at the instruction of the Receiver, of the amounts of the liabilities 
assumed without any obligation to file any returns or make any reports 
or determine the correct amount of, or to assume liability for in‘erest 
on, such payroll deductions, taxes and liabilities. With resnect to 
atcounts payable and accrued operating expenses, the Assuming Bank’s 
responsibility is limited tc payment, at the instruction of the Receiver, 
of the amount of any claim which is determined by the Receiver to be 


properly attributable to the period prior to the Bank Closing. 


Sxcrioy 3. Deramep Descrrerion or PurcHasz aND Sau 
AND DETERMINATION AND VALUATION GF ASSETS. 


3.1 Freedom from Certain Liens. 


The assets acquired by the Assuming Bank are being transferred 
free and clear of the FRB Security Interest which shall terminate and 
be of no further force and effect without further act or deed (i) imme- 
diately, in the case of assets referred to in subsection 3.2 hereof, (ii) 
effective upon selection, in the case of assets selected as provided in 
subsections 2.3, 3.3, 3.6 and 20.2 hereof and (iii) effective upon purchase 
or other transfer in the case of assets purchased or otherwise trans- 
ferred as provided in Section 4 hereof. 


3.2 Conveyance of Entire Interest in Certain Assets. 


The Assuming Bank hereby purchases from the Receiver, and the 
Receiver hereby grants, sells, assigns, transfers, conveys and delivers 
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to the Assuming Bank, the entire interest of the Bank and the Receiver 
in and to the assets described in this subsection 3.2. Such assets 
are being purchased as of the Bank Closing at their Book Value unless 
otherwise specified below, subject to the adjustments set forth in this 
Agreement. Al] assets so purchased shall continue to accrue for the 
account of the Assuming Bank in accordance with the terms of the 
related obligation and shall be valued less any set-offs asserted by the 
obligor (direct or contingent) in respect of any such asset for liabilities 
of the Bank not assumed pursuant to Section 2 hereof 


(a) Cash and Receivables from Banks. 
(i) United States currency and coin. 
(ii) Foreign currency and coin. 


(iii) Receivables (including certificates of deposit) properly 
classified in Schedule D of Reports of Condition of National Bank- 
ing Associations under the captions ‘‘ Demand Balances with Banks 
in the United States’’ and ‘‘Other Balances with Banks in the 
United States (including all balances with American branches of 
foreign banks)’’ which are due from other domestic banks and 
domestic branches (but not domestic agencies or representative 


offices) of foreign banks, receivables due from foreign branches of 
other American banks, federal funds sold, reserve accounts held 
by the FRB and cash items in process of collection (subject to 
return adjustments). 


(iv) Food stamps. 
(v) Advanced dividends—personal trust. 


(b) Consumer Installment Loans. 


Personal installment, check credit and other consumer loans (ex- 
eluding dealer wholesale loans, dealer originated paper, receivables 
acquired by the Bank under its arrangements with Military Purchase 
Systems, Inc. and Small Business Administration loans) and credit 
card receivables and loans, including charged-off loans and receivables 
of such types, at Book Value (which shall be zero for such charged-off 
loans and receivables and any other loans and receivables of such types 
which should have been charged-off at or prior to the Bank Closing 
under the Bank’s normal charge-off procedures) plus accrued interest 
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or adjusted for unearned discount (whichever is applicable and whether 
or not booked) and less unearned premiums on credit life insurance. 


(c) Other ‘‘Cash’’ and ‘‘Near-Cash’’ Items. 


All other receivables of the Bank properly classified in Schedule D 
of Keports of Condition of National Banking Associations under the 
caption ‘‘ Balances with Banks in Foreign Countries (including balances 
with foreign branches of other American banks)’’ which are due from 
foreign banks, including demand and time deposits, placements and 
other similar assets, and receivables due from domestic agencies or 
representative offices of foreign banks, unless any of the foregoing are 
excluded in whole or in part by written statement io such effect (where- 
upon a conforming adjustment shall be made to Schedule C) delivered 
by the Assuming Bank to the Receiver within two banking business 
days after the Receiver delivers to the Assuming Bank a list of all such 
receivables reflecting the amounts by currency, interest rates and 
maturities thereof and the names of the foreign banks. Any such assets 
so excluded shall remain the property of the Receiver. 


(d) Pre-selected Assets. 


All assets listed by the Assuming Bank on Schedule F. Initially, 
and until the value of such assets is determined, such assets shall be 
valued at Book Value. Thereafter, the values of such assets shall be 
adjusted to values determined in the same manner as the value of 
similar assets is determined pursuant tc subsection 3.3 or Section 4 
hereof. 


(e) Accrued Assets and Prepaid Expenses. 


All acerued assets and prepaid expenses relating to an asset pur- 
chased under this subsection 3.2 or a liability assumed under Section 2 
hereof, other than (i) expense advances to employees retuined by the 
Assuming Bank for less than 5 days foi.owing the Bank Closing and 
(ii) such assets and expenses otherwise acquired hereunder. 


(f) Borrowed Securttes. 


All borrowed securities for which the Assuming Bank has assumed 
the corresponding liability under subsection 2.1(c) hereof. 
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3.3 Conveyance of Undivided Interest in Certain Assets. 


The Assuming Bank hereby purchases from the Receiver, and the 
Receiver hereby grants, sells, assigns, transfers, conveys and delivers 
to the Assuming Bank, an undivided interest in and to all assets of the 
Bank and the Receiver, which are described in this subsection and 
which are, at the time, available for purchase or selection (the ‘‘Addi- 
tional Assets’’). The Assuming Bank’s undivided interest in the 
Additional Assets from time to time shall be an amount (the ‘‘ Addi- 
tional Asset Value’’) equal to the Book Value of the liabilities assumed 
by.the Assuming Bank under subsection 2.1 hereof less the sum of (i) 
the premium provided for in Section 19 hereof, (ii) the value, as 
established under this Agreement, of the assets purchased by the As- 
suming Bank under subsection 3.2 hereof, (iii) the value, as establshed 
under this Agreement, of the Additional Assets theretofore selected 
under this subsection 3.3 and (iv) the purchase price, as established 
unter this Agreement, of the assets theretofore purchased by the As- 
suming Bank under Section 4 hereof. During the period of 180 days 
following the Bank Closing, the Assuming Bank shall select Additional 
Assets as described in this subsection 3.3 and shall purchase assets de- 
scribed in Section 4 hereof, in each case by notice to the Receiver, which 
have an aggregate value and purchase price as established under this 
Agreement equal to the Additional Asset Value as of the Bank Closing 
(adjusted in accordance with the provisions of this Agreement, includ- 
ing without limitation Section 20 hereof) plus the amount of any pay- 
ments to beneficiaries under letters of credit or advances by virtue of 
which the Assuming Bank is entitled to select Available Assets (as 
defined below) under subsect’ + 2.3 or 3.6(g) hereof. Such selections 
and purchases shall be made within the times, at the valuations and 
subject to the adjustments provided for in this Agreement. Upon the 
selection or purchase of Additional Assets, the entire right, title and 
interest in and to such Additional Assets shall belong to and vest in the 
Assuming Bank as of the Bank Closing, without further act or deed. 
The Assur 1g Bank shall also be obligated to designate, as provided in 
subsection 5.4 hereof, those Additional Assets and assets described in 
Section 4 hereof as available for purchase which it determines not to 
select or purchase; and, in the case of Additional Assets, upon such 
designation the undivided interest of the Assuming Bank granted in 
such Additional Assets pursuant to this subsection 3.3 shall terminate 
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and the entire right, title and interest in and to such assets shall belong 
to and vest in the Receiver as of the Bank Closing withont further act 
or deed. The assets so selected, purchased or designated shall thereupon 
no longer be a part of the Additional Assets. All Additional Assets shall 
continue to accrue in accordance with the terms of the related obligation 
and all such accruals shall be for the account of the Assuming Bank if 
the asset is selected or purchased, and for the account of the Receiver 
if the asset is so designated. 


As used in this Agreement, the term ‘‘Available Assets’’ shall 
mean the Additional Assets and the assets available at the time for 
purchase pursuant to Section 4 hereof. 


(a) Securities. 


(i) The Assuming Bank may select, in the manner provided 
for in this subsection 3.3(a), securities owned by the Bank as 
of the Bank Closing (except stock of the FRB, stock of FNB 
Bradford Stock Services, Inc., stock of the Bank’s subsidiaries 
and warrants, options or similar rights received or bargained 
for by the Bank at the time of the initial making of a loan by 
the Bank) including, but not limited to, securities issued by the 
United States Treasury, by United States Government agencies or 
corporations, by a state or political subdivision or by a private cor- 
poration or other business entity. Such securities may be selected 
or rejected before or after valuation but in each case shall be 
valued at their fair market value as determined below, plus accrued 
but unpaid interest as of the Bank Closing. Such interest com- 
putation will be made by the Assuming Bank and the Receiver. 
Securities not selected or rejected prior to valuation may be 
selected within two banking business days after the date their fair 
market value, as determined pursuant to subsection 3.3(a) (ii) 
hereof, has been furnished by the Securities Appraisers (as here- 
inafter defined) to the Assuming Bank. Securities appraised and 
not selected within such period shall be deemed automatically 
rejected by the Assuming Bank. Securities so selected which were 
pledged by the Bank as security for public deposits, pledged as 
security fer a bond issued to secure public deposits, pledged for 
faithful performance of the trust department of the Bank or sold 
by the Bank subject to repurchase agreements may, but need not, 
be selected and, if selected, shall be selected subject to any such 
pledge or security interest. Any other securities so selected but 
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not delivered to the Assuming Bank within three banking business 
days after selection may be rejected by the Assuming Bank at any 
time prior to delivery. Within three banking business days after 
any securities are rejected or deemed rejected by the Assuming 
Bank, the Assuming Bank shall take whatever steps are necessary 
to obtain the release of any security interests which exist in the 
rejected securities and which secure liabilitics assumed by the 
Assuming Bank and shall provide the Receiver with such docu- 
ments or other evidence of that release as it shall reasonably 
request. 


(ii) From time to time and as promptly as practicable (but in 
any event within 150 days) after the Bank Closing, the fair market 
value as of the Bank Closing (or later date referred to below) of 
all securities available for selection hereunder and not vreviously 
rejected by the Assuming Bank shall be determined by Salomon 
Brothers and Merrill Lynch, Pierce, Fenner & Smith Incorporated 
(the ‘‘Securities Appraisers’’) in the manner referred to in Annex 
1 hereto. The Securities Appraisers shall furnish such determina- 
tions of fair market value in writing to the Assuming Bank and the 
Receiver immediately upon the making of such determinations. In 
the event that the determination of fair market valne is not made 
with respect to any security owned by the Bank as of the Bank 
Closing within fifteen days of the Bank Closing, the Receiver or 
the Assuming Bank may request, prior to selection, a new deter- 
mination of the fair market value of such security as of two 
banking business days following such request, and such security 
shall be valued and may be selected by the Assuming Bank at the 
higher of the two valuations, 


(b) Loans. 


(i) The Assuming Bank may select loans made by the Bank 
including customers’ liabilities on acceptances and overdrafts. 
The loans so selected shall be vaiued at their Book Value plus 
accrued but unpaid interest or less unearned discount, whichever 
is applicable, as of the Bank Closing. Any loans purchased by the 
Assuming Bank pursuant to subsection 3.2(b) hereof or selected 
pursuant to this subsection 3.3(b) which are subject to the interest 
of Bank of America Nationa] Trust and Savings Association under 
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its participation agreement with the Bank shall be purchased or 
selected subject to such interest, and the Assuming Bank shall not 
fail to select any such loan if such failure would result in a liability 
to the Receiver pursuant to such participation agreement. 

(ii) The Assuming Bank agrees to select receivables arising 
from advances made with respect to selected mortgage loans such 
as real estate tax, insurance and other advances, at the Book Value 
thereof. 


(iii) Warrants, options or similar rights received or bargained 
for by the Bank at the time of the initial making of a loan by the 
Bank shall be acquired by the Assuming Bank without any reduction 
in the Additional Asset Value if the loan is selected. Such warrants, 
options or similar rights shall become the sole property of the 
Receiver if the loan is rejected. 


(iv) Any overdraft on which full payment is made within 30 
days of the Bank Closing shall be automatically selected by the 
Assuming Bank. Any other overdraft may be selected or rejected, 
except that the Assuming Bank may only reject that part of any 
overdraft that it cannot satisfy by exercising any rights of set-off 
available to it and shall thereafter remit to the Receiver any collec- 
tions on the overdraft received by it. 


(v) Any foreign exchange contracts entered into by the Bank 
to specifically cover the exchange risk on a foreign currency loan 
shall be acquired by the Assuming Bank without any reduction in 
the Additional Asset Value if that foreign currency loan is selected. 
Such contracts shall become the sole property of the Receiver if 
that foreign currency loan is rejected. 


(c) Accrued Assets and Prepaid Expenses. 


The Assuming Bank shall purchase all accrued assets and prepaid 
expenses relating to an asset selected under this subsection 3.3 at 
Book Value other than expense advances to employees retained by the 
Assuming Bank for less than five days following the Bank Closing. 


3.4 Precedure for Additional Asset Selection. 
(a) On or before each of the dates specified below, the Assuming 
Bank shall have purchased pursuant to subsection 3.2(d) or 3.3 or 
pursuant to Section 4 hereof, by notice to the Receiver or by inclusion 
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in Schedule F’, assets having an aggregate valué and purchase price, 
determined as provided in this Agreement, equal to or, for any period 
prior to the last such period, greater than the product of (i) the sum of 
the Additional Asset Value as of the Bank Closing and the value and 
purchase price of the assets purchased pursuant to subsection 3.2(d) 
hereof multiplied by (ii) the percentage set forth opposite such date in 
the table below: 
Date Following 


The Bank Closing Percentage 
30th day 20% 
60th day 50% 
90th day “ 10% 

120th day 80% 
150th day 90% 
180th day 100% 


provided however that, solely for this purpose, no purchase of securities 
listed on Schedule F or selected pursuant to subsection 3.3(a) within 
25 days after the Bank Closing shall be taken into account and the 
value of any securities so purchased s}_ be deducted from the Addi- 
tional Asset Value as of the Bank Closing. 


(b) On or before each of the dates specified below, the Assuming 
Bank shall have rejected Available Assets, and assets listed on Sched- 
ule E, by notice to the Receiver or inclusion in Schedule E, having an 
aggregate Book Value of not less than: 


(i) in the case of the following dates, the amount set forth 
opposite such date in the following table (excluding, for the purpose 
of this subdivision (i), the value of securities rejected or deemed 
rejected pursuant to subsection 3.3(a) or by being listed on 
Schedule E): 


Book Value of Assets 
Date Following to be Rejected 
The Bank Closing by Such Date 
30th day $100,000,000 
60th day 300,000,000 
90th day 500,000,000 


and (ii) in the case of the following dates, an aggregate of: 
(A) $500,000,000, plus 
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(B) the difference between the Book Value of the Avail- 
able Assets required to be rejected under this Agreement and 
$500,000,000 multiplied by the percentage set forth opposite 
such date in the table below: 

Date Foll 
The Bank Closing Percentage 
120th day 30% 
150th day 60% 
180th day 100% 


(c) Assets listed on Schedule E or F shall, for the purpose of the 
foregoing computations, be deemed to have been rejected or purchased, 
respectively, as of the Bank Closing. The computations involved in 
determining the amounts of assets required to be rejected shall be 
bused on Book Value whether or not the assets have been appraised. 


(d) Asset selections may be made at any time, but, except as 
otherwise provided in this Agreement, rejections may be made no 
more frequently than once each week. 


(e) In the event that, by the end of any period specified above, the 
Assuming Bank does not, by notice, select or purchase the percentage of 


Additional Asset Value required or does not, by notice, advise the Re- 
ceiver that it has rejected the required amount of Available 
Assets, the Keceiver, upon such consultation with and notice to the 
Assuming Bank as it deems reasonab e, may designate the Available 
Assets which are deemed selected, purchased and rejected during the 
period. The parties recognize that the Additional Asset Value as of 
the Bank Closing will be adjusted from time to time as provided in 
this Agreement and that the requirements of this subsection 3.4 accord- 
ingly will be based upon the best information available at a reasonable 
time prior to the time such requirements are to be met, Selections, 
purchases and rejections shall be final and irrevocable, whether made 
by the Assuming Bank or by the Receiver, except as otherwise provided 
in this Agreement. 


(f) Notwithstanding any other provision of this Agreement, in the 
event the Assuming Bank rejects a loan which has been expressly 
secured by a time or demand deposit of the Bank which has been 
assumed by the Assuming Bank pursuant to subsection 2.1 hereof, the 
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Assuming Rank shall hold such deposit subject to such sectrity interest 
and shall not pay such deposit except under the terms of any security 
agreement (unless the loan is in default) or with the approval of 
Receiver or as may be required by law. When a loan secured otherwise 
than as set forth above is rejected, the Assuming Bank shal! deliver 
(without recourse or warranty) to the Receiver at the time of rejection 
all collateral (or evidences thereof) securing the loan then or thereafter 
in the possession of the Assuming Bank. 


(g) Whenever the Additional Asset Value is reduced to zero, and, 
in any event, 180 days after the Bank Closing, all remaining Available 
Assets shall be deemed rejected. 


3.5 Extensions and Modifications of Loans. 


During the period of 180 days after the Bank Closing, the Assuming 
Bank may, without prior approval of the Receiver and without prejudice 
to the Assuming Bank’s right to reject a particular loan, (i) extend 
the maturity of or postpone any payment of principal or interest on the 
loan for up to 90 days, (ii) increase the rate of interest on the loan or, 
if in accordance with the contract, reduce the rate of interest on the 
loan or (iii) modify any other terms of the loan provided the repay- 


ment schedule is not modified otherwise than as permitted ' v clause (1) 
of this subsection, collateral is not released without substitution of 
comparable collateral of equal or greater value, payment of interest or 
principal is not waived or subordinated and any other person who is 
obligated on such loan is not released; the substitution of new accounts 
receivable in accordance with the terms of an agreement with a customer 
of the Bank in existence at the Bank Closing for cash received in pay- 
ment of accounts receivable previously assigned to the Bank or the 
Assuming Bank shall be deemed to satisfy the requirements of the fore- 
going clause (iii). Any such extensions or modifications are to be in 
accordance with prudent banking practice (taking into account the 
information reasonably available to the Assuming Bank when the 
decision to extend or modify is made). 


3.6 Advances by the Assuming Bank. 


Advances to a customer of the Bank who was indebted on a loan 
(including indebt:.dness drawn down as part of a line of credit) which is 
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a part of the Additional Assets (an ‘‘Outstanding Loan’’) may be made 
by the Assuming Bank under the folJowing circumstances and with the 
following results: 


(a) Where the Assuming Bank has an existing loan relation- 
ship (including that of syndicate manager but excluding an inter- 
est in a syndicated loan for which some other bank is the syndicate 
manager) with a customer of the Bank, advances on an Outstand- 
ing Loan to that customer may be made by the Assuming Bank 
without consultation with or prior approval! of the Receiver, but 
any advances so made shall be solely for the account of the Assum- 
ing Bank. If the Outstanding Loan is rejected by the Assuming 
Bank, it shall have a participation interest in the Outstanding 
Loan and such advances as provided in paragraph (i) of tkis 
subsection 3.6. 


(b) Where a bank other than the Assuming -°.ank is the mana- 
ger of a syndicated Outstanding Loan in which both the Bank and 
the Assuming Bank have an interest, advances in accordance with 
the syndicate or participation agreement may be made by the 
Assuming Bank during the 60 days after the Bank Closing as a 
result of the Bank’s interest without consultation with or pmor 
approval of the Receiver, so long as the Assuming Bank makes a 
similar advance pursuant to such agreement for its own account. 
Advances on account of the Assuming Bank’s interest shall be 
solely for its account. Advances on account of the Bank’s interest 
shall be solely for the account of the Assuming Bank if it selects 
such Loan or participation from the Additional Assets; but if such 
Loan or participation is rejected, such advances shall be for the 
Receiver’s account. 


(c) In the case of an Outstanding Loan which is a construction 
loan, and where, under normal banking practices, there is con- 
sidered to be a take-out commitment (and such commitment is in 
writing) other than from the Bank or an affiliate of the Bank known 
to be such by the Assuming Bank, the Assuming Bank may make 
additional advances on the Outstanding Loan curing ‘he 180 days 
after the Bank Closing in accordance with certification and other 
take-down requirements of the existing Outstanding Loan docu- 
ments, where the conditions for such additionai advances have been 
met in accordance with normal banking practices, without consui- 
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tation with or prior approval of the Receiver. If the Outstanding 
Loan is selected by the Assuming Bank from the Additional Assets, 
the advances shall be for the account of the Assuming Bank; but 
if the Outstanding Loan is rejected, such advances shal! be for the 
Receiver’s account. 


(d) Additional advances on Outstanding Loans which do not 
fall within paragraphs (a), (b) or (c) of this subsection 3.6 may 
be made by the Assuming Bank during the 30 days after the 
Bank Closing without consultation with or prior approval of the 
Receiver so long as the aggregate unpaid principal amount of all ad- 
vances mac "nder this paragraph (d) does not exceed $25,000,000 
at any time during such 30-day period. If the Outstanding Loan 
is selected by the Assuming Bank from the Additional Assets, the 
advances shall be for the account of the Assuming Bank; but if the 
Outstanding Loan is rejected, such advances shall be for the Re- 
ceiver’s account. 


(e) Additional advances with respect to Outstanding Loans 
not falling within paragraphs (a), (b), (c) or (d) of this subsection 
3.6 may be made with or without prior approval of the Receiver. If 
such prior approval is obtained, the Assuming Bank may either 
select or reject the Outstanding Loan. If such Loan is selected, the 
advance shall be for the account of the Assuming Bank. If such 
Loan is rejected, the advance will be paid for in cash by the Re- 
ceiver. If such prior approval is not obtained and the Outstanding 
Loan is selected by the Assuming Bank, it shall select the entire 
amount of the Outstanding Ioan computed at the Bank Closing 
and all advances made thereon shail be for the account of the As- 
suming Bank. If such prior approval is not obtained and the Out- 
standing Loan is rejected by the Assuming Bank, it shall have a 
participation interest in the Outstanding Loan and such advances 
as provided in paragraph (i) of th.s subsection 3.6. 


(f) Notwithstanding paragraphs (a), (b), (¢), (qd) and (e) of 
this subsection 3.6, without the Receiver’s prior approval no ad- 
vance shall be made except for the account of the Assuming Bank 
(i) with respect to Outstanding Loans classified as Substandard, 
Doubtful or Loss in the August 1974 examination of the Bank by 
the Comptroller of the Currency or (ii) if the Iveceiver notifies the 
Assuming Bank prior to the advance not to make any further 
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advances with respect to that customer. If such prior approval for 
an advance is not obtained and the Outstanding Loan is selected 
by the Assuming Bank, the advance shal! be for the account of the 
Assuming Bank. The Outstanding Loan may be rejected by the 
Assuming Bank, but it shall have a participation interest in the 
Outstanding Loan and such advances as provided in paragraph 
(i) of this subsection 3.6. 


(g) Upon the rejection of an Outstanding Loan on which the 
Assuming Bank has made advances which prove to be for the 
account of the Receiver and which are not to be paid for in cash 
pursuant to subsection 3.6(e) hereof, the Assuming Bark shall, 
within the succeeding 30 days, select and purchase, in the manner 
provided in Section 3 or 4 hereof, Available Assets of a value and 
purchase price equal to the amount of such advances without any 
reduction as a result of such selection and purchase in the Addi- 
tional Asset Value. 


(h) Within fifteen days of the making of any advance with 
respect to an Outstanding Loan, the Assuming Bank shall deliver 
to the Receiver a statement setting forth the advances made, to 
whom they were made, information as to the existence or non- 
existence of a borrowing relationship with the Assuming Bank and 


other information sufficient to enable the Beceiver to dete: mine 
the applicability of particular provisions of this subsection 3.6. 


(i) In the event the Assuming Bank makes one or more ad- 
vances on an Outstanding Loan, rejects such Outstanding Loan 
and is to have a participation interest in such Outstanding Loan 
and such advances, pursuant to subsection 3.6(a), (e) or (f) hereof 
(hereinafter called the ‘‘Advances’’ and the principal amount of 
the Outstanding Loan plus the principal amount of all Advances 
theretofore made less the amount of all payments and collections 
theretofore received and applied to principal being called the 
‘‘Debt’’), any payments or collections on the Debt received subse- 
quent to the making of the first Advance shall, upon such rejection, 
be applied for the account of the Assuming Bank to the extent the 
Assuming Bank would have been entitled to participate in such 
payment or collection had it acquired through the making and at 
the time of each Advance a pari passu participation interest in 
the Debt in the same ratio as the unpaid principal amount of such 
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Advance bears to the then Debt. Following such rejection and 
after such application, the Assuming Bank shall have a pari passu 
participation interest in the Debt in the ratio which the outstanding 
principal amount of all such Advances bears to the then outstand- 
ing Debt. All payments or collections on such Debt, whether re- 
ceived before or after rejection, shal! be applied pro rata, first, 
to accrued interest and, second, to unpaid principal. 


3.7 Servicing Arrangements. 


(a) The Assuming Bank agrees to service all Additional Assets 
(but only until such assets are either selected or rejected by the Assum- 
ing Bank) in accordance with normal and prudent banking practices, 
but subject to the other provisions of this Agreement and giving due 
recognition to the Assuming Bank’s lack of familiarity with the Addi- 
tional Assets. The Assuming Bank shall exercise reasonable diligence 
with respect to collections. The Receiver will pay the Assuming Bank 
$200,000 at the end of every 30 days during the 180 day period follow- 
ing the Bank Closing, as a fee for the servicing of those Additional 
Assets. 


(b) During the 180-day period following the Bank Closing, the 


Assuming Bank shall hold (on a non-segregated basis) for the benelit 
of itself and the Receiver all principal, interest, dividends, premiums, 
rental income from the Real Estate (as hereinafter defined) and other 
payments, income or distributions on the Available Assets. Any such 
amounts received with respect to assets selected by the Assuming Bank 
shall be for its account; and, subject to the provisions of subsection 
3.6(i) hereof, any such amounts received with respect to assets rejected 
by the Assuming Bank shall be for the account of the Receiver and shall 
be paid to the Receiver at the time such assets are rejected by the As- 
suming Bank, together with interest computed at the Assuming Bank’s 
prime rate from the date of receipt by the Assuming Bank to the date 
of payment by the Assuming Bank to the Receiver. 


(c) The Assuming Bank agrees that after the Bank Closing it 
will, if requested, act as agent for the Receiver at locations where the 
Assuming Bank has an office to hold for safekeeping assets of the 
Receiver located outside the United States and to receive and remit to 
the Receiver, in accordance with the Receiver’s instructions, any pay- 
ments of principal, interest or otherwise made on such assets which 
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are paid or payable at locations outside of the United States. The 
Assuming Bank’s obligation shall be limited to the safekeeping of such 
assets and to receive and remit such payments and it shall have no 
obligation to take any action to enforce any obligation owed the Re- 
ceiver cn any such asset. The Assuming Bank shall be reimbursed by 
the Receiver for reasonable out-of-pocket expenses incurred in carrying 
out its obligations under this subsection 3.7(¢). 


3.8 Right of First Refusal. 


Other than assets to be sold in an established securities or currency 
trading market or at an auction, the Assuming Bank shall have the 
right of first refusal on all assets rejected by the Assuming Bank and 
thereafter offered for sale by the Receiver ou terms no less favorable to 
the purchaser than those offered by an wmrolated third party. Such 
right of first refusal shall be limited, nowever, to any asset or group of 
assets which are offsred for sale by the Receiver at a price in excess of 
$100,000 within the period of one year fowing the Bank Closing, and 
such right must be exercised by delivery of notice to the Receiver 
within two banking business days following notice from the Receiver 
that it intends to sell the assets or group of assets and the terms of 
the proposed sale. The Assuming Bank rhall also have the right at 
any time to purchase, for cash, loans keid by the Receiver at their then 
book value plus accrued interest or lees anearned discount, as the case 
may be. 


Section 4. Purcsase anp Saiz or OTHER ASSETS; ASSIGNMENTS OF 
anp SusLEases UNDER LEASES. 


41 General. 


(a) The Receiver hereby grant: to the Assuming Bank an option 
to purchase the entire inte. xt of the Bank and the Receiver and any 
subsidiary of the Bank in and to any or all of the assets (other than 
leases) of the Bank and its subcidiaries described in this Section 4 as 
available for purchase, for the purchase price arrived at as set forth 
below with respect to each asset «nd within the time limitations speci- 
fied in this Section 4. Upon tis purchase by the Assuming Bank of 
any such asset, the Additional Asset Value shall be reduced by an 
awrount equivalent to th: »-arehase price with respect to the purchased 
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' asset is purchased prior to an appraisal required by this Section 4, 
the amount of such reduction shal) initially be the Book Value of such 
asset (less the amount of any outstanding indebtedness for borrowed 
or purchase money secured by any mortgages or other liens to which 
such asset may be subject) and shall thereafter be adjusted for the 
difference between the Book Value and the fair market value of such 
asset. The Assuming Bank may terminate such option as to any such 
asset at any time, whereupon such asset shall, for the purposes of this 
Agreement, be Csvmed rejected and no longer a part of the Available 
Assets. The Receiver shall hold available for such purchase exch such %, 
4 asset until, and the option herein granted shall terminate upon, the : 
earlier of (i) 180 days after the Bank Closing, (ii) the date on which Oo 
such asset haz been rejected by the Assuming Bank or (iii) the date upon “a 
which the Additional Asset Value shall become zero. + 


(b) The Receiver hereby grants to the Assuming Bank an option 
in accordance with this Section 4 te receive an assignment of or sublease el 
under any lease to the Bank or Franklin Buildings, Inc. (‘‘FBI’’) other 
than any lease of property owned by FBI, to the extent consistent with 
the provisions of the particular lease and the rights of the parties 
thereto. 


4.2 Real Property. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase the fee of any parcel of real property, includi z 
all improvements and fixtures thereon, owned by the Bank o oy FBI 
at the Bank Closing (the ‘‘Real Estate’’). The purchase price of each 
parcel of the Rea! Estate shull be its fair market value at the Bank 
Clesing as determined pursuant to subsection 4.2(b) hereof (less the 
amount of any cutstanding indebtedness for borrowed or purchase 
unoney secured by any mortgages or other liens to which such parcel 
may be subject). In no event shall any parcel of the Real Estate have 
a purchase price of less than zero. 


(b) Within 150 days after the Bank Closing, tz Receiver shall, 
as to each parcel of tiv Real Estate, unless such parcel was previously 
rejected by the Assuming Bank pursuant to subsection 3.4 hereof, cause 
the title of such parcel to be examined by a title company or companies 
to be designated by agreement between the Rec:ver and the Assuming 
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Bank (the ‘‘ Title Company’’) and cause such parce! to be appraised by 
James D. Landauer Associates, Inc. (the ‘‘Property Appraiser’’) to 
determine its fair market value as of the Bank Closing. The fair market 
value of each such parce) shal] be determined on the assumption that 
suck parcel is sold as an asset in an all cash sale between a willing seller 
and purchaser for the same use as such parcel was being used by the 
Bank at the Bank Closing without regard to any business associated 
therewith, it being intended that goodwill not be a factor in such ap- 
praisal; however, such appraisal shal) take into account all encum- 
branes affecting the parcel or the title thereto, but withont taking into 
consideration aay mortgage or other lien securing any outstanding 
indebtedness for borrowed or purchase money or any of the present 
leases to the Bank of the Real Estate owned by FBI. If any such parcel 
has space which at the Bank Closing was not used by the Bank in the 
branch operations of any branch of the Bank and such space is not cur- 
rently occupied by a tenant or subtenant, the Property Appraiser shall 
also take into account the cost which an owner of such parcel might 
reasonably incur in preparing such space for use by a prospective tenant 
or subtenant thereof. 


(c) If the Assuming Bank exercises its option to purchase any 
parcel of the Real Estate, the Receiver shali convey or cause to be con- 
veyed title thereto by bargain and sale deed without covenants to 
the Assuming Bank as soon thereafter as practicable. The title to 
be conveyed will be such ~itle az the Title Company shall have certified 
in its title report prepared pursuant \o subsection 4.2(b) hereof, subject 
to the title exceptious therein set forth, except that pricr to’the convey- 
ance of title of any parcel of the Real Estate owned by FBI, the Receiver 
agrees to (i) have such parcel released from the lien of certain mort- 
gages and surplemental mortgages to Bankers Trust Company, as 
trustee, which the parties understand presently secure an indebtedness 
of FBI of approximately $21,000,000, (ii) cancel any lease (such can- 
cellation, however, te be subject to the rights of subtenants, if any) of 
such parcel by FBI to the Bank, (iii) have such parcel released from 
the lien or other encumbrance of any other security instruments, if any, 
pertaining to the indebtedness referred te in clause (i) above, (iv) take 
such action as imay be required in order that the Assuming Bank shall 
have no obligations with respect to such mortgages or security instru- 
ments, the obligations secured thereby or such leases (except as to sub- 
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tenants, if any, under such leases, as provided in subsection 4.5 hereof) 
and (v) cause all title exception relating to clauses (i) and (ii) above 
or to the security instruments referred to in clause (iii) above to he 
deleted from said title report. The Receiver agrees at the request of the 
Assuming Bank to use its reasonable best efforts (other than the pay- 
ment of any money) to cause the removal of all other liens, burdens or 
encumbrances to which the title may be subject. if title is conveyed 
to the Assuming Bank subject to any mortgages or other liens securing 
any outstanding indebtedness for borrowed or purchase money, the 
Assuming Bank shall assume the same unless such indebtedness was 
without recourse to the Bank. 


(d) The Receiver shall bear the costs of conveyance usually and 
customarily borne by the seller of real property in the place in which 
the property is situated except those from which the Receiver may be 
exempt; provided, however, the Receiver shail pay real property 
transfer taxes to the extent that the Receiver’s exemption therefrom 
imposes an additional tax burden on the Assuming Bank. The Assuming 
Bank shall bear that portion of the costs of such conveyance usually and 
customarily borne by the purchaser of real property in the place in 
which the property is situated. Closing adjustments shall be as of the 
Bank Closing and, unless otherwise provided in this Agreement (it being 
understood that neither the Receiver nor the Assuming Bank shall be 
required to bear any cost or expense more than once), shall be in accord- 
ance with the Customs in Respect to Title Closings as published by the 
Real Nstate Board of New York, Inc. 


4.3 Leagehold Interests. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to obtain an assignment of any lease (other than a lease of any 
parcel of the Real Estate and/or personal property owned by FBI in 
effect at the Bank Closing) to the Bank or FBI covering real and/or 
personal property in effect at the Bank Closing or a sublease under 
any such lease of ail of the property subject to such lease for the 
balance of the term thereof and, to the extent requested by the Assuming 
Bank, any renewal terms which can be exercised (less, in the case of a 
sublease, such period of time as is necessary for the sublease to be a 
sublease and not an assignment), and on the same terms, including the 
amount of rent, provided in such lease, to the extent consistent with the 
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provisions of such lease and the rights of the parties thereto. The 
Assuming Bank’s option shall terminate if the Assuming Bank gives 
notice to the Receiver that it does not intend to exercise its option or if 
the option is not exercised within 120 days after the Bank Closing 
except that as to such leases as the Receiver shall designate by notice 
prior to the expiration of said 120 day period the option shall continue 
until terminated by 10 days notice by the Receiver to the Assuming 
Bank. The Assuming Bank agrees to exercise its option under this 
subsection 4.3(a) or to give notice that it does not intend to exercise such 
option as promptly as feasible after the Bank Closing. 


(b) Upon the exercise by the Assuming Bank of its option as ta 

any lease, the Receive: shall execute and deliver to the Assuming Bank 

an appropriate assignment of or sublease under such lease, and the 
Assuming Baxs shall assume all obligations of the Bank and the 

Receiver under such lease as of the Bank Closing. In the case of any 

lease as to which the option has terminated, the Receiver shall use its 

best efforts (but shali not be obligated to assume the obligations of the 

Bank under such lease) to enable the Assuming Sank to have access 

to the leased premises for a reasonable period of time following the 

Bank Closing. No exercise of the option granted pursuant to subsection 

: 4.1(b) hereof shall affect the Additional Asset Value or the obligation 
x of the Assuming Bank to purchase assets under subsection 3.4 hereof. 


(c) In the case of any lease as to which the Assuming Bank desires 
an assignment or sublease but as to which either there are terms and 
conditions which in the reasonable judgment of the Assuming Bank are 
onerous, the fair use value, determined pursuant to subsection 5.8 
hereof, is less than the rental required by the lease or the holder of 
the lessor’s interest has the right to refuse to consent to such aasign- 
ment or sublease and has refused to consent thereto on reasonable 
conditions, the Receiver agrees to use its reasonable best efforts to 
cause the lessor to eliminate such onerous terms and conditions, to 
reduce such rental to an amount equal to the fair use value or to obtain 
the consent of the lessor to such assignment or sublease on reasonable 
conditions. 


4.4 Other Personal and Real Property. 


(a) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase any furniture, trade fixtures or other tangible 
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personal property, including computer programs, which at the Bank 
Closing were owned by ‘he Bank or by FBI (the ‘‘Personalty’’) or any 
leasehold improvements (other than in respect of the Real Estate owne? 
by FBI, the leasehold improvements on which are being treated as 
improvements pursuant to subsection 4.2{a) hereof) installed at the 
expense of the Bank. Upon the purchase of any Keaj Fstate pursuant 
to subsection 4.2 hereof or the taking of an assignment of or sublease 
under any lease pursuant to subsection 4.3 hereof or the execution of 
any new lease by the Assuming Bank of premises leased by the Bank 
at the Bank Closing, the Assuming Bank shall exercise its option to 
purchase all Personalty and, in the case of any lease, ali leasehold 
improvements, installed at the expense of the Bank, in cach case used 
by the Bank in the branch operations of its branch at such location. 


(bv) The purchase price of the Personalty and leasehold improve. 
ments purchased by the Assuming Bank pursuant to subsection 4.4(a) 
hereof shall be the fair market value thereof at the Bank Closing 
determined in accordance with subsecticn 4.4(d) hereof (less the amount 
of any outstanding indebtedness for borrowed or purchase money se- 
cured by mortgages, chattel mortgages, security interests or other lieus 
affecting such <‘ersonalty or leasehol? improvements, unless such in- 
debtedness was applied in reduction of the fair market value of the 


Real Estate purchased pursuant to subsection 4.2 hereof). Notwith- 
standing the foregoing, computer progrems included in the Personalty 
shail have a purchase price of zero. In io event shall any Personalty 
or leasehold improvements have a purchase price of less than zero; 
provided, however, that if any Personalty required by subsection 4.4(a) 
hereof to be purchased would otherwise have a purchase price of less 
than zero, the Assuming Bank may elect not to purchase such Personalty. 


(c) If requested by the Assuming Bank, prior to the assignment of, 
or sublease to the Assuming Bank under, any lease pursuant to subsec- 
tion 4.3(a) hereof or the execution of any new lease by the Assuming 
Bank of real property leased by the Bank, or as soon thereafter as is 
feasible, the Receiver sha!. cause the Title Company te issue a report 
of search showing claims or liens, if any, against the leas hold improve 
ments other than interests of landlords under the lease or interests of 
subtenants under leases, if any. Such search and report sball be paid 
for by the Assuming Bank. 


(d) Within 150 days after the Bank Closing, the Personalty and 
leasehold improvements installed at the expense of the Bank shall be 
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appraised by the Property Appraiser to determine tar market value 
at the Bank Closing, such fair market value to be determined on the 
assumption that the item of Personalty or such leasehold improvement 
is sold as an asset in an el] cash sale between a wili'ng seller and pur- 
chaser for the same use as such item or improvement was being used by 
the Bank at the Bank Closing without regard to any business associated 
therewith, it being intended that goodwill not be a factor in such ap- 
praisal, and that as to such lessehold improvements there shall also be 
taken into account the balance of the term of the respective lease and 
the length of the term under each option to extend the original term 
of or to renew such lease. 


(e) The Assuming Bank may, by notice to the Receiver, exercise 
its option to purchase (i) all outstanding shares of any wholly owned 
subsidiary of the Bank (other than FBI) or purchase all of the assets 
and assume all of the liabilities of any such subsidiary at a purchase 
price equal to the fair market value of such stock determined by the 
Securities Appraisers, (ii) all right, title and interest of the Receiver 
and the Bank in any financing leases by the Bank or participations in 
any financing leases to others of personal property, including the inter- 
est of the Bank and the Receiver in such personal property, at a pur- 


chase price equa! to the Book Value thereof, and (iii) any other tangible 
or intangible assets owned by the Bank (except stock of the FRB and 
FNB Bradford Stock Services, Inc.) not otherwise covered by this 
Agreement, at such purchase price as may be agreed upon by the Re- 
ceiver and the Assuming Bank, except that if the Assuming Bank 
elects to purchase a part of the name of the Bank, its purchase price 
for purposes of this Agreement shall be zero. 


(f) The Assumirg Bank agrees that upon the purchase, assign- 
ment or aublease of any property pursuant to this Section 4, or upon 
the execution of aay new lease by the Assuming Bank with respect to 
any property leased by the Bank, it shall purchase all prepaid expenses 
relating to such property, at a purchase price equal to the Book Value 
thereof. 


(g) The Receiver shal] execute and deliver or cause to be executed 
and delivered to the Assuming Bank appropriate bills of sale or other 
transfer instruments transferring to the Assuming Bank all the right, 
title and interest of the Receiver, the Bank or any subsidiary of the 
Bank in and to any property purchased by the Assuming Bank pursuant 
to this subsection 4.4. 
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4.5 Leases and Subleases to Third Parties. 


If, on the effective date of the purchase, assignment or sublease of 
any property pursuant to this Section 4, such property is subject to a 
lease or sublease to a third party, the Assuming Bank shall accept such 
property subject to such lease or sublease to a third party of which 
lease or sublease the Assuming Bank has actual or constructive notice, 
and the Assuming Bank agrees to assume all obligations of the Bank 
and the Receiver with respect thereto. The Assuming Bank shall con- 
tinue to be liable pursuant to subsection 2.1(h) hereof for any security 
deposits by such third parties; however, if the Assuming Bank does 
not exercise its option to purchase any such property or to receive 
an assignment of or sublease under the lease thereof or does not enter 
into a new lease with respect to such leased property, the Assuming 
Bank shall return to the Receiver an amount equal to the security 
deposits of all third parties relating to such property and the Assuming 
Bank’s liability with respect to such security deposits pursuant to 
subsection 2.1(h) hereof shall be cancelled. 


4.6 Sales and Use Tazes. 


All sales or use taxes (but excluding any real property transfer 
taxes) which may be imposed on a transfer of any property to the As- 
suming Bank pursuant to this Section 4 shall be the obligation of the 
Assuming Bank. 


4.7 Receiver’s Assistance. 


In the event the Assuming Bank requests any disposition of any 
of the property referred to in this Section 4 other than as provided 
for in this Section 4, the Receiver agrees to use its best efforts to 
cooperate with the Assuming Bank in accomplishing such requested 
disposition provided such request is reasonabls in the Receiver’s sole 
discretion and does not impair and is not inconsistent with the rights, 
duties and obligations of the Receiver. 


4.8 Right to Designate Grantee, Assignee or Sublessee. 


In each situation under this Section 4 in which the Assuming Bank 
is entitled to purchase any asset of the Bank or any subsidiary or to 
have an assignment of a lease to the Bank or to receive a sublease of any 
property held by the Bank under a lease, the Assuming Bank may 
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designate one or more persons, firms or corporations as the grantee 
of such asset, the assignee of such lease or the sublessee of such sub- 
lease, provided that the Assuming Bank shall, contemporaneously 
therewith, agree to guarantee to the Receiver the performance by such 
substitute grantee, assignee or sublessee of any obligation which the 
Assuming Bank would have been required to assume had it been the 
grantee, assignee or sublessee in the transaction. 


Szcrion 5. Usz or Property 
5.1 Operation of Banking Offices by Assuming Bank. 


Provided it is granted appropriate permission by the Comptroller 
of the Currency, the Federal Reserve Board, the Corporation and/or 
the applicable state supervisory agency, whichever has jurisdiction, the 
Assuming Bank will exert its best efforts (with the assistance of the 
Receiver and as to the use of any property solely as the licensee of the 
Receiver) to reopen, continue to operate and use for business, com- 
mencing on the first business day after the Bank Closing, all domestic 
banking offices and domestic banking branches used by the Bank at the 
Bank Closing and listed «n Schedule H hereto. Any such office or 
branch may be closed ana its use discontinued within 30 6 after the 


Bank losing only if the Corporation, with the edvice of tu» .ppropri- 
ate bank supervisory agency or agencies, determines that such discon- 
tinuance will not adversely affect the convenience and needs of the 
public. 


5.2 Use of Owned Property by Assuming Bank. 


The Assuming Bank shall have the right to use, soley as the licensee 
of the Receiver, any property owned by the Bank or FBI, or any 
property owned by auy other subsidiary of the Bank and used by the 
Bank in its banking business at the Bank Closing, for a period which 
shall commence at the Bank Closing and continue until the date of 
any purchase thereof or termination of the option with respect thereto 
pursuant to Section 4 hereof. 


5.3 Use of Leased Property by Assuming Bank. 


The Assuming Bank shall have the right to use, solely as the 
licensee of the Receiver, any property leased by the Bank (other than 
property owned by FBI) or by FBI, or any property leased by any 
other subsidiary of the Bank and used by the Bank in its banking 
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business at the Bank Closing, for a period which shall commence at the 
Bank Closing and continue until the date of any assignment of or 
sublease under the lease thereof or of the execution of any new lease 
thereof or termination of the option with respect thereto pursuant 
to Section 4 hereof. 


5.4 Maintenance. 


The Assuming Bank shall maintain all property which it uses pur- 
suant to this Section 5 in as good condition as when received, reasonable 
wear and tear and damage by fire and other casualty excepted. 


5.5 Insurance. 


Until the later of (a) the date the Assuming Bank’s use of any 
property, as licensee of the Receiver, pursuant to this Section 5 is 
discontinued or (b) the date of any purchase, assignment or sublease 
with respect to such property or of the execution of any new lease 
thereof or termination of the option with respect thereto pursuant to 
Section 4 hereof, the Assuming Bank shall carry insurance coverage, 
including public liability insurance, on all such property used by the As- 
suming Bank to the same extert as it or its bank affiliates do with 
respect to comparable property owned or used by the Assuming Bank, 
and all such insurance policies shall insure the Receiver, the Assuming 
Bank and all other interested parties as their interests may appear. 
In the event of any loss as to any such property (i) the Assuming 
Bank’s right to purchase or obtain an assignment or sublease with 
respect to such property shall not be impaired; (ii) property to be pur- 
chased shall be vaiued as of the Bank Closing; (iii) if the Assuming 
Bank purchases or obtains an assignment, sublease or new lease with 
respect to such property, the insurance proceeds payable to the 
Receiver and to the Assuming Bank shall be paid to the Assuming 
Bank; and (iv) if the Assuming Bank does not purchase or obtain an 
assigrment, sublease or new lease with respect to such property, the 
insurance proceeds payable to the Receiver and to the Assuming Bank 
shall be paid to the Receiver. As to property which the Assuming Bank 
has a right to purchase, the parties agree that Section 5-1311 of the 
General Obligations Law of the State of New York shall have no appli- 
cation in the event of loss or damage by fire or other casualty. The 
Assuming Bank agrees to give the Reeciver not less than five business 
days edvance notice of its intention to discontinue use of any property 
used by the Assuming Bank pursuant to this Section 5. 
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5.6 Lacense Fees, Expenses and Adjustments. 


(a) If the Assuming Bank uses, as the licensee of the Receiver, 
and purchases prrsuant to Section 4 hereof any Real Estate, Personalty 
or leasehold improvements installed at the expense of the Bank, it 
shall not, except as set forth below, be required to pay any license fee 
to the Receiver for any use c‘ such property prior to the date of its 
purchase. If the Assuming Bank’s option to purchase terminates pur- 
suant to Section 4 hereof as to any Real Estate, Personalty or leasehold 
improvements installed at the expense of the Bank which the Assuming 
Bank has used as the licensee of the Receiver, the Assuming Bank shall 
pay a license fee, in cash, to the Receiver equal to the fair use value, as 
determined pursuant to subsection 5.3 hereof, for its use of such property 
to the later of (i) the date such use is discontinued or (ii) the date the 
option to purchase such property is terminated. Whether cr_not any 
Keal Estate is purchased, the Receiver shall be responsible for the 
payment cf all real estate taxes with respect thereto payable during 
the period of use by the Assuming Bank. The Assuming Bank shall 
reimburse the Receiver (A) in respect of the portion of any real estate 
taxes paid by the Receiver subsequent to the Bank Closing, if any, 
assumed by the Assuming Bank pursuant to subsection 2.1 hereof and 
(B) for the portion of such taxes, if any, paid by the Receiver in respect 
of any Real Estate purchased by the Assuming Bank and relating to 
the period subsequent to the Bank Closing. The Assuming Bank, on 
behalf of the Receiver and as an additional license fee, shall be re- 
sponsible for all no.:mal and reurring maintenance, utility and other 
expenses incidental to its use of such property until the date of the 
purchase thereof or the later of the dates set forth in clauses (i) and 
(i1) above. 


(b) With respect to any leased property within the purview of 
subsection 4.3 hereof which the Assuming Bank uses, as the licensee 
of the Receiver, until the date of any assignment of or sublease under 
the lease thereof or of the execution of any new lease thereof or the 
later of (i) the date suc’: use is discontinued or (ii) the date the option 
to obtain an assignment 3: ur sublease under the lease of such property 
is terminated, the Assuming Bank shall pay an interim license fee to the 
Receiver in cash equal to the rent and additional rent stipated in the 
respective leases of such property (excluding any acceleration thereof 
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asserted by the lessor), less any rent payable by any sublessee for any 
period after the Bank Closing to the Receiver. Such interim license 
fee shall be paid no less than three business days prior to the date 
such rent or additional rent payment is due and payable. The Assuming 
Bank shall use its best efforts to collect, as agent for the Receiver, all 
rent from sublessees, and any such rent received by the Assuming Bank 
shall be paid by the Assuming Bank to the Receiver promptly after 
the receipt thereof. If the Assuming Bank uses, as licensee of the 
Receiver, and obtains an assignment of or sublease under the lease of 
such property or executes a new lease thereof, any interim license fee 
paid by the Assuming Bank to the Receiver shall be a credit against the 
Assuming Bank’s liability in respect to such lease and, in the event 
the Assuming Bank is not given full credit under such lease for such 
interim license fee, the Receiver shall pay to the Assuming Bank in 
cash any deficiency less rent payable by any sublessees for any period 
after the Bank Closing but not collected and paid over to the Receiver. 
if the Assuming Bank does not obtain an assignment of or sublease 
under the lease of such property or d«4s not execute a new lease thereof, 
the Assuming Bank shall pay to the Receiver, in cash, a license fee 
equal to the fair use value thereof, as determined pursuant to subsection 
5.8 hereof, for its use of that portion of such property not occupied by 
sublessees, excluding leasehold improvements thereon, against which 
license fee there shall be credited any interim fee paid by it to the 
Receiver. To the extent that, after such credit, there is a net amount . 
due to the Receiver from the Assuming Bank, such net amount shall 
he paid in cash and, to the extent that there is a net amount to be paid by 
tue Receiver to the Assuming Bank, such net amount shall be paid in 
cash. The Assuming Bank’s use, as licensee of the Receiver, of any 
leased real or personal property shall be subject to the terms of the 
respective governing leases, and the Assuming Bank shall use its best 
efforts to comply, as licensee of the Receiver, with the terms of such 
leases, except for the making of any payments of rent or additional 
rent thereunder. Any responsibility for the payment of rent and addi- 
tional rent or other payment for use of any premises as may be required 
by law shall be the responsibility of the Receiver. The Assuming Bank 
shall, to the extent not provided for in the applicable lease, on behalf 
of the Receiver and as an additional license fee, be responsible for all 
normal and recurring maintenance, utility and other expenses incidental 
to its use of such leased premises. 
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5.7 Office Space for the Receiver and Corporation. 


The Receiver may reserve for itself and the Corporation adequate 
furnished space (including cabinet and vault space) in any premises 
previously occupied by the Bank, at such of the Bank’s locations as the 
Receiver and the Corporation determine are necessary in connection 
with their duties, including liquidation of the remaining assets and 
property of the Bank, and the Assuming Bank shall make such furnished 
space available at any premises to which records, assets and property 
of the Bank may, with the prior approval of the Receiver, have been 
removed by the Assuming Bank. The adequacy of the space as well as 
its location shall be determined by the Receiver and the Corporation in 
a reasonable manner giving due consideration to the requirements of 
the Assuming Bank. If the Assuming Bank purchases or obtains an 
assignment, sublease or new lease of such premises in which the Receiver 
has reserved space for itself and the Corporation, the Receiver and the 
Corporation shall pay to the Assuming Bank, in cash, the fair market 
rental value, as determined by the Property Appraiser, for their respec- 
tive occupation of the premises from 180 days after the Bank Closing to 
the date that the premises are vacated by the Receiver or the Corpora- 
tion. No payment shall be made to the Assuming Bank for such occupa- 
tion of premises not so acquired. 


5.8 Determination of Fair Use Values. 


The fair use values provided for in this Section 5 shall be equal to 
the fair market rental value of the property as determined by the Prop- 
erty Appraiser (i) taking into account, when the use of leased property 
is being valued, the services furnished:by the lessor under the respec- 
tive lease and included in the periodic rent without additional charge 
and (ii) taking into account when the use of owned property is being 
valued that all normal and recurring operating expenses incidental to 
the use thereof are paid by the Assuming Bank and that real estate 
taxes are being paid by the Receiver. 


5.9 Nature of Use. 


Any use of any property by the Assuming Bank pursuant to this 
Section 5 shall be as a licensee of the Receiver, it being the intention of 
the parties that no such use shall be deemed to be or cause a ratification, 
rejection, assignment, sublease or exercise of an option to select to 
receive an assignment or sublease of any lease of real or personal 
property, or the exercise of any option to renew or purchase same. 
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Section 6. Fmuciary REeLarionsHps. 


The Assuming Bank does not assume any of the fiduciary relation- 
ships of the Bank as fiscal or transfer agent, trustee, guardian, receiver, 
committee, executor, administrator or other fiduciary in any capacity 
or as custodian, bailee or depositary of personal property (except the 
duties and obligations assumed under Section 7 hereof). 


Section 7. Sarge Depostr Boxes, SaFEKEEPING AND 
CoNnsIcNMENT I'rEMs, AND Eiscrow AcREEMENTS. 


The Assuming Bank agrees to assume and to honor and perform 
the duties and obligations of the Bank regarding its safe deposit boxes, 
safekeeping of property, escrow agreements and money and other 
property held thereunder and all items held on consignment which 
the Receiver hereby assigns and transfers to the Assuming Bank 
together with all records and keys relating thereto, provided the 
Assuming Bank (unless it is the owner or lessee thereof) continues 
to have access to the physical premises on which the same is located. 
Rental and other fees shall be prorated as of the Bank Closing. If the 
Assuming Bank does not purchase any such premises pursuant to sub- 
section 4.2 hereof, or does not obtain an assignment of or sublease under 
the lease of any such premises or obtain a new lease with respect thereto 
within the 120-day or extended period set ferth in subsection 4.3(a) 
hereof, the Assuming Bank nonetheless assumes full responsibility for 
closing out or transferring to another location such business in accord- 
ance with applicable law even though the closing out or transfer of such 
business may result in continued use, solely as the licensee of the Re- 
ceiver, of all or a portion of the premises in question. If the Assuming 
Bank does not purchase the premises, obtain an assignment of or sub- 
lease under the lease of the premises or cbtain a new lease with respect 
thereto and for any period during which the Assuiming Bank, as licensee 
of the Receiver, uses the premises only to meet its obligations under this 
Section 7, it shall pay to the Receiver a license fee equal to the fair use 
value determined in accordance with subsection 5.8 hereof of those por- 
tions of the premises, including leasehold improvements thereon, con- 
taining the safekeeping facilities. The Assuming Bank shall be free 
to terminate any safekeeping or consignment agreement or activity, and 
to resign or withdraw as escrow agent under any escrow agreement, 
in accordance with the terms thereof. 
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Section 8. Crepir Carp Business. 


Kixeept as otherwise provided in Section 9 hereof, the Assuming 
tank agrees to assume, honor and perform all duties and obligations 
regarding the Bank’s credit card business in so far as the same relates to 
consumers and merchants, and the Receiver assigns and transfers to the 
Assuming Bank all of the Bank’s right, title and interest in and to such 
business. 


Section 9. Contracts ror SERvICEs. 
9.1 Service Obligations of the Bank. 


The Assuming Bank, acting on behalf of the Receiver, agrees to 
perform al] duties and obligations of the Bank to render services under 
contracts outstanding at the Bank Closing requiring the performance of 
such services, such as, but not limited to, mortgage servicing contracts 
and electronic data processing time-sharing contracts. The oblivations 
of the Assuming Bank hereunder shall run from the Ba.in Closing until 
30 days thereafter, or such shorter period as may be perm ‘ited by the 
relevant contract. During such 30-day period the Assuming Bronk may, 
at its option, elect to assume (to the extent permitted »y the relevant 
contract) any or all such contracts, and the Receiver agrees to use its 
reasonable best efforts, to the extent requested by the Assuming Bank 
and consistent with the provisions of such contract and its responsibili- 
ties as Receiver, to assist the Assuming Bank to effect such assumption. 
Notwithstanding the foregoing, the Assuming Bank shall have no obli- 
gation to perform services where the Assuming Bank determines such 
performance might involve the incurring of significant liabilities or 
expenses in excess of income therefrom, and so notifies the Receiver. 
Upon receipt of such notice by the Receiver, the option to assume 
such contract shall be deemed terminated. Income from all service 
contracts shall be prorated as of the Bank Closing by making appro- 
priate adjustments in accordance with Section 20 hereof. Notwithstand- 
ing any undertakings in this Agreemett, the Assuming Bank shall have 
no obligation to continue to maintain and operate any custodial or 
similar account for any broker or dealer customer of the Bank to the 
extent such account has heretofore been used in connection with the 
clearance of such customer’s brokerage or dealer transactions. 


9.2 Service and Maintenance Contracts. 


With respect to any contract providing for the rendering of 
sei vices to the Bank outstanding as of the Bank Closing, the Recciver 
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be shall, to the extent and for the period requested by the Assuming Bank 
is uge its reasonable best efforts to make available tc tee Assuming Bank 
the continuing benefits of such contract. Within 30 days of the Bank 
Closing the Assuming Bank shal! notify the Receiver of such contracts 
which it elects to assume and such contracts it elects not to assume 
but for which it requests the services provided thereby. The Assuming 
Bank shall pay, at the contract rate, for any services rendered to it 
pursuant to any such ec@niract after the Bank Closing. The Receiver 
understands that, if the Assuming Bank is unable to obtain the benefits 
of certain contracts referred to in this subsection, it may be unable to 
perform certain of the functions, if any, which may de required of it in 
connectior with the corporate agency business of the Bank referred to 
in Section 6 hereof. In such case the Receiver agrees to use its reason- 
able ves: forts to assist the Assuming Bank in being relieved of the 
obligation to pertorr such functions. 
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73 9.3 No Assumption. 


By performing the obligations of the Bank under contracts referred 
to in subsection 9.1 hereof, or receiving benefits under contracts referred 
to in subsection 9.2 hereof, the Assuming Bank shall not be deemed to 
have assumed any such contract nor any liability or cbligation in 
respect of its termination unless the Assuming Bank shal! have spe«ifi- 
cally designated such contract for assumption within the time period 
provided in subsection 9.1 or 9.2, or its later termination by the 
Receiver. 


ae 


9.4 Assignment of Contracts. 


In the event that the Assuming Bank shail assume any contract 
described in subsection 9.1 or 9.2 hereof, the Receiver shall assign all 
the Bank’s and the Receiver’s right, title and interest in such contract Na 
so assumed to the Assuming Bank. 


Section 10. EimpLoyers ant Fimpioyer BENEFITS. 


10.1 Employees. 


The Assuming Bank may, if it desires, initially retain any and all 
employees of the Bank (free of all obligations of the Bank under 
employment contracts or arrangements and all other employee benefit 
arrangements, including without limitation any severance or termina- 
tion payment arrapgements) and shall have the right to discharge any 
employee at any time. The Assuming Bank shall bear all salary ex- 
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penses of retained emplovees for the period from the Bank Closing 
until the Assuming Bank reopens the offices and branches of the Bank. 
The Assuming Bank shal! have no obligation with respect to the set!'> 
ment of expense advances made by the Bank to employees retaincd '\ 
the Assuming Bank less than five. business days following the Bank 
Closing. 
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10.2 Receiver’s Use of Employees. 


The Assuming Bank shall make available to the Receiver and the 
Corporation personnel of the Assuming Bank for consultation and for 
the performance of miner services during nermal banking hours. With 
the Assuming Bank’s permission, the Receiver or the Corporation may, 
for work to be done over an extended period (two working days), use 
the services of employees of the Assuming Bank designated hy the 
Receiver or the Corporation and shall reimburse the Assuming Bank 
for the salary and fringe benefit expenses of such employees fo: such 
service rendered after five days following the Bank Closing. 


10.3 Retirement and Emoloyee Benefit Plans. 


The Assuming Bank shall not be deemed to have assumed any obli- 
ais gations under any funded or unfunded retirement plan or other em- 
ployee benefit pian of the Bank, other than whatever obligation, if any, 
the Assuming Bank may have to act as trustee pursuant to Section 6 
hereof. ‘Ihe Receiver will cooperate with the Assuming Bank in obtain- 
ing such binding interpretations of the provisions and such administra 
tion of the assets of such plan, and in taking such other action in respect 
of such pian, as the Assuming Bank may desire, consistent with the best 
interests of the plan participants. If the Assuming Bank determines 
that its assumption, if any, of the trusteeships of any one or more of such 
plans creates a conflict of interest, the Assuming Bank and the Receiver 
will take such action as is necessary to obtain and have qualified another 
successor trustee. 


Section 11. Durms wira Resrecr ro Derosrrors. ‘ 


11.1 Payment of Obligatons and Discharge of Business. 


The Assuming Burk agrees te pay all properly drawn checks, 
drafts and withdra‘val orders presented to it .; mail, over its counters 
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or through clearings by depositors whose deposits are assumed, whether 
drawn on ‘he check or draft forms provided by the Bank (for at least 
one year after the Bank Closing) or on those provided by the Assuming 
Bank, te the extent that the assumed collected balances to the eredit of 


the respective makers or drawers or the respective contracted overdraft 
privileges (other than those which have been terminated in accerdance 
with their terms by the Assuming Bank) shali de suffie; nt to permit 
the payment thereof, and in all other respects to discharge, in the usua! 
course of the banking business, the duties and obligations of the Bank 
and the Receiver with respect to the balances due and owing at the 
Bank Closing to the depositors whose deposits are assumed. 


11.2 Depositors’ Claims against Receiver. 


If any of the depositors whose deposits are assumed, instead of 
accepting the obligation of the Assuming Bank to pay the ceposit 
liabilities of the Bank and the Receiver, shall assert a claim agai isl the 
Receiver for any part of any of such assumed deposit liabilities, the 
Assuming Bank agrees on demand to provide the Receiver with money 
sufficient to enable it to pay the claims of such depositor at the maturity 
thereof, not exceeding the amount (excluding for these purposes any 
amount eredited subject to collection until collection is completed) 
credited ie such depositor’s account on the books and records of the 
Assuming Bank as of the time of making such demand. Upon the pay- 
ment thereof to the Receiver, the Assuming Bank shall be discharged 
to the extent of such paymer* from any further liability to such depos 
iter under this Agreement and the Receiver agrees to indemnify and 
hold the Assuming Pauk harmless from any claims of, or liabilities to, 
such depositors, including, without limitation, any claims arisine out 
of the refusal of the Assuming Bank to honor any cheeks or other 
instruments drawn on any of the accounts of such depositors to the 
extent transferred to the Receiver. 


Seerion 12. Norices to Depostrors AnD CREDITORS. 


The Assuming Bank agrees and is hereby authorized, for and 
on behalf of the Receiver, to give notice to former depositors of the 
Bank of its assumption of the deposit balances of the Bank assumed by 
the Assuming Bank. Such notice shall be given to domestic depositors 
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within 30 days after the Bank Closing substantially in the form and 
manner required by Part 307 of the Corporation's regulations (": 


C.F. Part 307 (1974)). 


Section 13. Recorps. 


13.1 Delivery to Assuming Rank of Liabiltty and Other Documenis 


The Receiver hereby delivers to the Assuming Bank the following 
records pertaining to the deposit and other habilities assumed, or to 
the business of theBank to be conducted, by the Assuming Bank pnr 
suant to this Agreement: 


(a) Signature cards, orders and contracts between the Bank 


and its depositors, and all records of similar character. 


(b) Depositors’ passbooks held by the Receiver, deposi: slips 
and caneelled cheeks er withdrawal orders representine cha: ges to 
depositors’ accounts. 


(ec) Any other files, documents, instruments, accounts and 
records relating to the liabilities, and other ebligations, assumed 
er undertaken by the Assuming Bank. 


(d) Any files, documents, instruments, accounts and records 
and all other property held by t.e Bank for the account of others 
relating to the Bank’s trust (if any) and other business to be con 
dneted by the Assuming Bank. 


13.2 Delivery io Assuming Bank of Asset Documents. 


The Receiver hereby delivers to the Assuming Bank the following 
records, instruments, documents and agreements of the Bank pertaining 
to the Available Assets, the assets purchased by the Assuming Bank 
pursuant to subsection 3.2 hereof, letters of credit described in sub 
section 2.3 hereof and the Bank’s leases. Upon the rejection of Available 
Assets, the Assuroing Bank’s election to reassign to the Receiver the 
account party obligations on letters of credit pursuant to subsection 
2.3 hereof, or the Assuming Bank’s election not to take an assignment 
of or sublease under any lease or to execute a new lease with respect 
to any leased property, the Assuming Bank will promptly return ail 
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records, instruments, documents and agreements relating to sue 


able Asset, saeecount party obligation or lease to the Reeermcr 


(a) Reeords of depasit balances carried with 


punkers and trust companies. 


(b) Deeds, mortgages, leases, abstracts, title tusuranee pole 


and reports, surveys and other instruments or 


(ec) Notes, securities, agreements, deeds of 
joan agreements, collateral of all kinds and all other 


ments and instruments. 


(4) All bonds and other evidences of obligat an 


(e) All other related files, documents, instruments, accounts 
and records (including information received by the Ass uning 
Bank following the Bank Closing). 


13.3 Securities and Property Held by Nominee lartnerships 


It is understood that the Bank has caused certain seecuritics and 
certain other property held by it for its own account or for the account 
of third parties to be registered in the name of, or held by, certain 
nominee pry 
between the Bank and such partnerships with respect thereto. The 
Receiver shall, at the request of the Assuming Bank, exercise the rights 
of the Bank under sueh agreements, inctuding its powers as agent ani! 
attorney in fact for such partnerships, and take such other action as 
shall he necessary to assign, endorse, transfer and deliver, or otherwist- 
to deal with, all securities and other property which the Assuming Bank 
shali have purchased, or which relate to the Bank’s trust and 
vusiness to be conducted by the Assuming Bank hereunder, registered 
in the name of, or held by, such partnerships. 


Section 14. Access to Properties anp Recorps. 
14.1 Receiver’s and Corporation’s Rights of Access. 


The Assuming Bank agrees at its expense to preserve and safely 
keep all of the files, documents, instruments, books of account, records 
and other similar pavers transferred to it under this Agreement, or 
which may from time to time come into ifs possession as a result of this 
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Agreement, for the joint benefit of itself, the Receiver and the Corpora- 
tion, to deliver to the Receiver and the Corporation such files, documents, 
instruments, books of account, records and other similar papers which 
may be in its possession but which relate to assets and liabilities not 
purchased, assumed or otherwise transferred under this Agreement 
and to permit the Reeeiver, the Corporation and the Comptroller of 
the Currency, or their designated representatives, at any reasonable 
time to inspect :nd make extracts from, or copies of, any of such files, 
documents, instruments, books of account, records and other similar 
papers which are transferred to it as a result of this Agreemen 7 -e 
Assuming Bank will permit the Receiver, the Corporation ani ‘ne 
Comptroller of the Currency, and their designated represeniativ:s, 
to consult, as provided in subsection 10.2 hereof, with the Assuming 
Bank's officers and employees and at any reasonable time to inspect 
and inventory the properties, assets and rights described in this Agree- 
ment. 


14.2 Removal of Assets and Evidence of Liabutties not 
Purchased, Selected or Assumed, 


The Assuming Rank, as provided for in this Agreement, will also 
preserve and maintain for the benefit of the Receiver and the Corpora- 
tion and will permit the Receiver or the Corporation at their discretion, 
or upon the request of the Assuming Bank, to remove all of the Bank’s 
assets or evidences thereof and all evidences of liabilities not purchased 
by, or otherwise transferred to, or assumed by, the Assuming Bank 
und:r this Agreement, which are located in or upon any of the prop- 
erties occupied by the Assuming Bank. 


14.3 Disposal of Records. 


The Assuming Bank may, with the prior written consent of the 
Receiver, dispose of any of the records of the Bank transferred to the 
Assuming Bank. If such consent is not given, the Assuming Sank may 


deliver such records to the Receiver. 


14.4 Assuming Bank’s Right to Access. 


The Receiver agrees to preserve and safely keep all of the books 
of account and corporate records of the Bank, and, to the extent per- 
mitted by law, shall allow the Assuming Bank, or its designated repre- 
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sentatives, to inspect and make extracts from or copies of any such 
books of account and corporate records wherever located, at any 
reasonable time. 


Section 15. Furreer ASSURANCES, 


The Receiver and the Assuming Bank agree at any time and frou 
time to time upon request of either to execute and deliver such endorse- 
ments of instruments, assignments, deeds, notices of assignment, finane- 
ing statements, releases, waivers, consents, termination statements, 
satisfactions, bond or stock powers and further instruments and docn- 
ments of conveyance, release, satisfaction, waiver or consent and to join 
} or participate in any petition, accounting, or judicial or regulatory 

proceeding as shall be necessary or proper to carry out the intent of this 
Agreement. The Receiver further agrees to use its best efforts to cause 
others (inelading, without limitation, the FRB and suosidiaries of the 
Bank) to execute and deliver such instruments and documents. 


Section 16. RepresenraTions, WARRANTIES AND 
“ CovENANTS oF THE ASSUMING Bank. 


The Assuming Bank represents and warrants to, and covenants 
with, the Receiver as follows: 


" 16.1 Good Standing of Assuming Bank. 


The Assuming Bank is a bank duly organized and validly existing 
and in good standing under the laws of the jurisdicti-n of its incorpo- 
ration, uas corporate power to carry on its business as such and is duly 
authorized to do a banking vusiness in the State of New York. 


16.2 Legal Powers of Assuming Bank. 


The Assuming Bank has the legal power to enter into and perform 
this Agreement and the Indemnity Agreement between the Corporation 
and the Assuming Bank of even date herewith (the ‘‘Indemnity Agree- 
ment’’), and the consummation of the transactions contemplated by 
this Agreement and the Indemnity Agreement will not violate any 
provision of law or of its Organization Certificate or by-laws, or 
result in the breach of any provision of, or constitute a default 
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under, any indenture, agreement or other instrument to which the 
Assuming. Bank is a party, or to which it or any of its properties 
may be subject, and this Agreement and the Indemnity Agreement 
constitute che valid and binding obligations of the Assuming Bank 
and are enforceable in accordance with their respective terms. 


— 


3.3 Assuming Bank's Board Action. 


The Assuming Bank’s Board of Directors has taken all action 
necessary for the Assuming Bank to enter into this Agreement an‘! the 
Indemnity Agreement, and to seek all federal and state regulatory 
approvals required in order for the Assuming Bank to conduct the 
banking business at the branch and office locations of the Bank as 
contemplated by this Agreement. Immediately following ‘he exceution 
of this Agreement, the Assuming ank shall apply for all sue2 regu- 
latory approvals. 


SrecrioN 17. RepRESENTATIONS AND WARRANTIES OF 
THE HKECEIVER. 
The Reeciver represents and warrants to, and covenants with, the 
Assuming Bank as follows: 


17.1 Power and Authority. 

The Receiver has the lega! power and right to enter into and per- 
form this Agreement and the transactions contemplated hereby and the 
consummation of the transactions contemplated by this Agreement will 
not violate any provision of law and this Agreement constitutes the valid 
and binding obligation of the Receiver and is enforceable in accordance 
with its terms. 


17.2 Corporation’s Board Action. 
The Board of Directors o” the Corporation has taken all action 
necessary for the Receiver to enie: into this Agreement. 
17.3 Warranties as to Assets. 


The Receiver warrants that the assets sold to the Assuming Bank 
under subsection 3.2 hereof (other than assets listed on Sehedule F), 
all collateral sccuring such assets and the mortgages and other pledge 
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or security agreements under which such collateral is held, and all 
securities selected by the Assuming Bank under subsection 3.3(a) of 
this Agreement, are legal, genuine and valid, and that all such assets 
and collateral have been sold and transferred to the Assuming Bank 
free of all liens, charges and other encumbrances, except that certain 
of the securities may be subject to pledges (directly or indirectly) made 
by the Bank as secu:.t, for public deposits or for the faithful perform- 
ance of the trust department of the Bank or be subject to repurchase 
agreements, and with respect to such collateral, except those permitted 
under the relevant security agreement, none of which secure obligations 
of or have been created by the Bank or the Receiver. As to all other 
assets (except the Ral Estate, Personalty and leasehold improvements) 
sold to the Assuming Bank under this Agreement, Receiver warrants 
that they will be sold and transferred free of all liens, charges and 
other encumbrances placed on such assets by the Bank prior to the 
Bank Closing and as to which the Assuming Bank had no notice (in- 
clud:»z constructive notice by filing or recording or other public notice 
given in accordance with applicable law). Except as set forth above, 
all assets sold to the Assuming Bank hereunder are otherwise so sold 
and transferred without recourse and without any warranties whatso- 
ever as to their legality, enforceability, genuineness, collectibility, docu- 
mentation or freedom from liens, in whole or in part, or otherwise, it 
being the intention of the parties hereto the‘, for all purposes of this 
Agreement, the Assuming Bank’s opportunity to select only those 
assets of the Bank which it so chooses and the method of valuation used 
pursuant to this Agreement shall be deemed sufficient protection to the 
Assuming Bank and shall constitute the agreed aud accepted values of 
such assets, subject to adjustment only as provided in this Agreement. 
Settlement for breach of representations and warranties by the Re- 
ceiver under this snbsection 17.3 shall be by substitution of other assets 
for the assets as to which there is such a breach as © rovided in subsection 
20.2 hereof. 


17.4 Foreign Assets. 


In the event that any assets selected or purchased by the Assuming 
Bank are made subject to, or are affected by, any court order or process, 
liquidation, winding up, execution, attachment or lien outside the United 
States, which is not dismissed or removed within 15 days of the occur- 
rence thereof, the Receiver will post such bond or put up such security 
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or take such other measures as shall insure to the Assuming Bank the 
release of such assets, and all income paid or accrued thereon, from 
such order or process, liquidation, winding up, execution, attachment 
or lien within 45 days from the occurrence thereof. 


17.5 Survival of Representations and Warranties. 


The representations, warranties and covenants contained in this 
Section 17 survive the executicn of this Agreement but expire two 
years after the Bank Closing. 


Szction 18. Conprrions To AGREEMENT. 


This Agreement shall not have any effect until all of the following 
conditions have been met: 


18.1 Opinion of Counsel for Assuming Bank. 


The Receiver shall have received the favorable written opinion, 
dated the date of this Agreement, of counsel for the Assuming Bank, 
substantially to the following effect: 

(a) The Assuming Bank is a bank duly organized, validly 
existing and in good standing under the laws of ‘the jurisdiction of 
its incorporation, has corporate power to carry on its business 
as such and is duly authorized to do a banking business in the 
State of New York. 


(b) All corporate action necessary to authorize the transac- 
tions hereunder and the execution and delivery by the Assuming 
Bank of other instruments and documents as contemplated hereby 
has been taken. 


(c) This Agreement and the Indemnity Agreement have beer. 
duly authorized, executed and delivered by the Assuming Bank and 
constitute the valid and binding obligations of the Assuming Bank 
enforceable in accordance with their respective terms. 


(d) The consummation of ‘i transactions contemplated by 
this Agreement and the Indemnity Agreement will not violate any 
provision of law known to such counsel or of the Organization 
Certificate or by-laws of the Assuming Bank or result in the 
treach of any provision of, or constitute a default under, any 


104a 
47 


indenture, agreement or other instrument known to such counsel 
to which the Assuming Bank is a party. 


Such opinion shall cover such other matters incidental to the trans- 
actions contemplated hereby as the Receiver may reasonably request 
and may have such qualifications and limitations in respect of the 
breadth of the foregoing as may be acceptable to the General Counsel 
of the Corporation. 


18.2 Accuracy of Representations. 


The representations and warranties made by the parties shall be 
true and accurate in all material respects as of the date of this Agree- 
ment. : F 


18.3 Regulatory Approvals. 


The responsible federal and state agency or agencies shall have 
approved consummation of the transactions contemplated by this 
Agreement, including approvals pursuant to 12 U.S.C. § 1828(c). 


18.4 Court Approvals. 


The Receiver shall have received all necessary court approvals, as 
required by 12 U.S.C. § 192, of the transactions contemplated by this 
Agreement, and shall have presented to the Assuming Bank evidence 
of such approvals, satisfactory in form and substance to counsel for the 
Assuming Bank. 


18.5 Opinion of Corporation Counsel. 


The Assuming Bank shall have received the favorable written 
opinion, dated the date of this Agreement, of the General Counsel of 
the Corporation, substantially to the following effect: 


(a) The Receiver has the legal power and right to enter into 
and perform this Agreement and the transactions contemplated 
hereby, and has taken all necessary corporate proceedings to 
authorize the transactions contemplated by this Agreement, the 
performance by the Receiver of its obligations hereunder and 
the execution and delivery by the Receiver of all instruments and 
other documents contempiated hereby. 
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(b) This Agreement has been duly authorized, executed and 
delivered by the Receiver and constitutes the valid and binding ob- 
ligation of the Receiver enforceable in accordance with its terms. 


(c) The Corporation has the legal power and right to enter 
into and perform the Indemnity Agreement and the transactions 
contemplated thereby, and has taken all necessary corporate pro- 
ceedings to authorize the transactions contemplated by the In- 
demnity Agreement, the performance by the Corporation of its 
obligations thereunder and the execution and delivery by the Cor- 
poration of all instruments and other documents contemplated 
thereby. 

(d) The Indemnity Agreement has been duly authorizea, exe- 
cuted and delivered by the Corporation and constitutes the valid 
and binding obligation of the Corporation enforceable in accord- 
ance with its terms. 


Such opinion shall cover such other matters incidental to the trans- 
actions contemplated hereby as the Assuming Bank may reasonably 
request. 


18.6 Opinion of Counsel to the Comptroller. 

The Assuming Bank shall have received the favorable written 
opinion, dated the date of this Agreement, of the “hief Counsel of the 
Comptroller of the Currency, to the following ei.cct: 

(a) The Comptroller of the Currency has closed the Bank 
pursuant to the provisions of 12 U.S.C. §191 and all necessary 
determinations have been made by the Comptroller of the Currency 
in connection therewith. 


(b) The Corporation has been duly and regularly appointed 
receiver of the Bank pursuant to the provisions of 12 U.S.C. 
§ 191 and 12 U.S.C. § 1821(c). 


18.7 Corporation Documents. 
The Assuming Bank shall have received certified copies of the 
following: 
(a) The order of the Comptroller of the Currency closing the 
Bank pursuant to the provisions of 12 U.S.C. § 191 and appointing 
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the Corporation as receiver pursuant to the provisions of 12 U.S.C. 
§ 191 and 12 U.S.C. § 1821(c). 


(b) The corporate resolutions of the Corporation authorizing 
the Receiver to execute and deliver this Agreement and the Cor- 
poration to execute the Indemnity Agreement. 


18.8 Assuming Bank Documents. 


The Receiver shall have received certified copies of the following: 


(a) The corporate resolutions of the Assuming Bank authoriz- 
ing the Assuming Bank to execute and deliver this Agreement and 
the Indemnity Agreement. 


(b) Incumbency certificates covering the officers of the Assum- 
ing Bank authorized to execute this Agreement and the Indemnity 
Agreement on behalf of the Assuming Bank. 


(c) Written confirmation from the Assuming Bank that the 
corporate authorizations referred to in subsection 16.3 her.of have 
not been rescinded or amended. 


18.9 Bid Form. 


All of the conditions set forth in the bid form delivered to the 
Receiver, in which the Assuming Bank offers to purchase assets and 
assume liabilities of the Bank, shall have been met. 


18.10 Capital Note. 


The Corporation shall have purchased or the Assuming Bank shall 
be satisfied that the Corporation will purchase the subordinated capital 
note or notes of the Assuming Bank or the non-subordinated capital — 
note or notes of any holding company incorporated in the United States 
which owns substantially all of the Assuming Bank’s outstanding voting 
securities (herein called the ‘‘Capital Note’’). The Capital Note shall 
be payable to the order of the Corporation. 


18.11 Indemnity Agreement. 


The Corporation shall have entered into the Indemnity Agreement 
with the Assuming Bank in form and substance satisfactory to the 
Assuming Bank and its counsel. 
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18.12 Release of FRB Security Interest. 


The Assuming Bank shall have received a duplicate original copy 
of a letter addressed to the Corporation from the FRB, in form and sub- 
stance satisfactory to the Assuming Bank and its counsel, with respect 
to the release of the FRB Security Interest in all assets acquired or 
to be acquired by the Assuming Bank pursuant to this Agreement 
and as to the approximate amount of the FRB Indebtedness as of the 
Bank Closing. 


Section 19. PayMEnT oF PREMIUM. 


As consideration for the transfer of the assets and the business 
purchased hereunder, the Assuming Bank agrees to pay a premium 
equal to the difference between the liabilities assumed pursuant to sub- 
section 2.1 hereof and the aggregate values and purchase prices of the 
assets purchased pursuant to subsections 3.2 and 3.3 and Section 4 
hereof, as determined under the applicable provisions of this Agree- 
ment. The amount of this premium is $125,000,000 and it shall be 
paid as set forth in subsection 3.3 hereof. 


Section 20. ApJ uSTMENTS. 
20.1 Adjustments from New Schedules. 


All computations necessary for calculating the Additional Asset 
Value shall be based upon the liabilities set forth in Schedule B and 
the assets set forth in Schedules C, D, E and F. It is understood, how- 
ever, that these Schedules and Scuedules A and G are as of dates other 
than the Bank Closing and that certain of the figures set forth .0 such 
Schédules may be as of different dates. It is further understood that 
the descriptions and Schedules of liabilities and assets transferred to 
and assumed by the Assuming Bank may not be complete because of the 
lack of full information concerning the Bank’s operations, and thai, cer- 
tain liabilities and assets of a nature similar to those set forth in such 
Schedules have not been included therein because they were carried in 
the Bank’s suspense or miscellaneous accounts at the Bank Closing. 
The Receiver, within 30 days after the Bank Closing or as soon there- 
after as possible, shall prepare new Schedules as of the Bank Closing 
of liabilities actually assumed under subsection 2.1 hereof, assets pur- 
chased under subsection 3.2 hereof, the Available Assets and, subject to 
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the provisions of subsection 2.3(c) hereof, letters of credit assumed 
under subsection 2.3 hereof. Such new Schedules shall be prepared in 
accordance with the accounting standards and policies employed by the 
Comptroller of the Currency in the Instructions for the Preparation of 
Reports of Condition by National Banking Associations in effect on the 
Call Date immediately preceding the Bank Closing. Such new Schedules 
shall include such additional liabilities and assets which are of a nature 
similar to those set forth in the applicable Schedules and which were, at 
the Bank Closing or as of the date such Schedules were prepared, carried 
in the Bank’s suspense or miscellaneous accounts or not posted by the 
Bank. Such new Schedules shall also include accruals as of the Bank 
Closing for all income and expenses related to assets and operations of 
the Bank acquired by the Assuming Bank under this Agreement and all 
normal and recurring operating expenses (other than Federal, state and 
local income tax accruals) and expenses related to liabilities assumed by 
the Assuming Bank under this Agreement, whether or not the Bank 
reflected such accruals on its books in the normal course of its operations. 
Such new Schedules shall be prepared on the basis of the best informa- 
tion then available to the Receiver. In the event that any of the new 
Schedules prepared by the Receiver are unsatisfactory to the Assuming 
Bank, such Schedules shall be reviewed by independent certified public 
accountants satisfactory to the Receiver and the Assuming Bank to 
ascertain whether the items shown on such new Schedules are in 
compliance with this Agreement and are in accordance with the ac- 
counting standards and policies employed by the Comptroller of the 
Currency in the Instructions for the Preparation of Reports of Condi- 

by National Banking Associations in effect on the Call Date imme- 
diately preceding the Bank Closing or whether the amounts shown con 
such new Schedules are in accordance with generally accepted account- 
ing principles in the United States in effect on the Bank Closing, 
as the case may be. The opinion of such independent certified public 
accountants with respect to the items and amounts shown on such 
new Schedules shall be final. Following review of such Schedules by 
the independent certified public accountants, new Schedules reflecting 
the results of the review shall be prepared. The Assuming Bank shall 
pay the fees and costs of such accountants. The parties agree that 
within ten days of the preparation of such new Schedules, the Additional 
Asset Value shall be adjusted to reflect differences on account of trans- 
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actions up to the date the Additional Asset Value is adjusted. The 
books and records of the Bank as of the Bank Closing shall be adjusted 
to reflect all adjustments to the Schedules and all new Schedules as 
of the Bank Closing provided for in this Agreement. 


20.2 Adjustments for Errors or Omissions. 


In the event any omission or error in the attached Schedules shall 
be discovered in compiling the new Schedules required by this Section 
20 or in completing the transfers and assumptions contemplated by this 
Agreement, the parties severally agree to adjust therefor by an adjust- 
ment to the amount of the Additional Asset Value and to the books and 
records of the Bank as of the Bank Closing if appropriate, it being the 
intention of the parties that the assets to be transferred pursuant to 
subsections 3.2 and 3.3 and Section 4 hereof, valued as set forth therein, 
plus the premium described in Section 19 hereof, shall equal the liabili- 
ties assumed pursuant to subsection 2.1 hereof, valued as set forth 
therein. Any omission or error discovered after, or any breach of any 
representation or warranty set forth in subsection 17.3 hereof and 
discovered after, 180 days from the Bank Closing (or earlier reduction 
in the Additional Asset Value to zero) and up-to two years after the 
Bank Closing shall be settled, to the extent practicable, (i) by the trans- 
fer to the Assuming Bank or retransfer to the Receiver, as the case may 
be, and without recourse or warranty, of assets then held by the Re- 
ceiver and the Assuming Bank, respectively, at fair market value (to be 
determined by an appraiser jointly designated by the Receiver and the 
Assuming Bank) for assets transferred to the Assuming Bank and at 
the values specified in this Agreement for assets of the type involved 
for assets retransferred to the Receiver, the Assuming Bank to make 
the selection of such assets, with any minor ($25,000 or less) difference 
between the adjustment required and the assets transferred or retrans- 
ferred being settled in cash or (ii) in cash if the assets of the Bank 
then held by the Receiver or the Assuming Bank, as the case may be, are 
insufficient to settle the amount of such omissions or error or the obli- 
gations of the Receiver resulting from the breach of a representation 
or warranty set forth in subsection 17.3 hereof. No adjustment of the 
Schedules or the books and records of the Bank and no settlement 
under this Agreement shall be made for any error or omission dis- 
covered:more than two years after the Bank Closing. 
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20.3 Unlawful Deposit Liabilities. 

If it is discovered subsequent to the date hereof that any portion 
of the deposit liabilities assumed by the Assuming Bank constitute funds 
the depositor obtained from the Bank as a result of an unauthorized or 
unlawful transaction as determined by the Receiver, the Assuming Bank 
shall pay to the Receiver, upon its demand, any such funds then on 
deposit, and the Assuming Bank shall be discharged from further 
liability to such depositor under this Agreement and shall be indemnified 
and held harmless by the Receiver, to the extent of the payment so made 
to the Receiver, from such liability. 


20.4 Limitation on Adjustments to Liabilities Assumed. 


To the extent that the adjustments called for by the provisions 
of this Agreement, including adjustments reflected in new Schedules 
prepared pursuant to subsection 20.1 hereof or for errors or omissions . 
pursuant to subsection 20.2 hereof, shall within 180 days after the Bank . 
Closing increase the value of the liabilities assumed hereunder by 
the Assuming Bank pursuant to Section 2 hereof in an aggregate 
amount in excess of five percent of the total liabilities of the Bank 
(other than the FRB Indebtedness) as reflected in the trial balance 
of the Bank as of the close of business on the second banking business 
day preceding the day of the Bank Closing heretofore delivered by the 
Receiver to the Assuming Bank, the Receiver, upon the making of 
such adjustment, shall pay to the Assuming Bank an amount in cash 
equal to such excess, and such excess shall not result in an increase in the 
Additional Asset Value. 


Secrion 21. Serrnement or CuLarms. 


The Receiver or the Corporation shall have the right, at its option, 
to defend or settle any claim or suit against the Assuming Bank which 
may result in a loss to the Receiver or the Corporation, if such 
claim or suit is subject to the Indemnity Agreement or any indemnity 
obligation contained in this Agreement, and arises out of this Agreement 
or existed against the Bank on or befor: the Bank Closing. The As- 
suming Bank shall have no duty to defend or take any action with 
respect to any such claim or suit, but the Assuming Bank shall coop- 
erate in the defense of such claim or suit to the extent reasonably 
required by the Receiver or the Corporation. 
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Section 22. Resomston. 


If an injunction or other court order is issued or there is an 
attachment, security interest, lien (other than the FRB Security 
Interest) or transfer covering a substantial part of the assets of the 
Bank which has not been discharged, vacated or rescinded, and in 
the reasonable judgment of the Assuming Bank such injunction or 
other court order, or attachment, security interest, lien, or transfer 
substantially interferes wich the purchase or selection and transfer of 
assets of the Bank to the Assuming Bank as contemplated by this 
Agreement, then this Agreement shall be rescinded and the parties 
restored to their positions prior to the Bank Closing, unless the Re- 
ceiver is able to transfer other assets which, in the reasonable judg- 
ment of the Assuming Bank, are substantially equivalent in value 
without such impediment. In the event of rescission, all liabilities 
assumed by and all aseets transferred to the Assuming Bank shall 
become liabilities and assets of the Receiver as of the Bank Closing. 


Szorion 23. MuIscELLANEOUS. 
23.1 Schedules. 


All Schedules herein referred to shall constitute a part of this 
Agreement. 


23.2 Counterparts. 

This Agreement may be executed in anv number of counterparts, 
each of which shall constitute one and the same instrument, and any 
party hereto may execute this Agreement by signing any such counter- 
part. 


23.3 Successors; No Third Party Rights. 


All covenants, representations, warranties and conditions of this 
Agreement shall be binding on the successors and assigns of the 
Assuming Bank and the Receiver. Nothing expressed or referred to in 
this Agreement is intended or shall be construed to give any person 
other than the Assuming Bank, the Receiver and the Corporation any 
legal or equitable right, remedy or claim under or in respect of this 
Agreement, or any provision herein contained, it being the intention 
of the parties hereto that this Agreement, the assumption of obligations 
and statements of responsibilities hereunder and all other conditions 
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and provisions hereof are for the sole and exclusive benefit of such 
parties and for the benefit of no other person. 


23.4 Headings. 


The headings of the Sections and subsections contained in this 
Agreement are inserted for convenience only and shall not affect tho 
meaning or interpretation of this Agreement or any provision hereof. 


23.5 Notices. 


Any notice, request, domand or other communication to cither of 
the partiox hereto, or to the Corporation, shall be deeined given when 
received and shall be given in writing, and delivered against receipt 
therefor, or sent by certified mail, postage prepaid, to such party at 
its address set forth below or at such other address as such party shall 
hereafter furnish in writing. 


Receiver Assuming Bank 


Feperat Derosrr InsuBRANOCE Evropgan-AMERICAN Bank 
CoRrPoRATION & Trust Company 

550 17th Street N.W. 10 Hanover Square 

Washington, D.C. 20429 New York, New York 10005 


Attention: Chief, Division of Attention: President 
Liquidation 


Corporation 


Feprerat Derosir Insunance 
CorPpoRaTION 

550 17th Street N.W. 

Washington, D.C. 20429 


Attention: Office of the Chairman 


23.6 Fees of Appraisers and Title Company Charges. 


All fees of Appraisers for appraisals provided for in this A “ree- 
ment shall be borne one half by the Assuming Bank and one half by 
the Receiver. All charges of the Title Company, including fees for title 
insurance, with respect to the Real Estate and leasehold improvements 
purchased by the Assuming Bank shall be paid by the Assuming Dank 
and all charges of the Title Company with respect to the Real Estate 
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and leasehold improvements not purchased by the Assuming Bank shail 
be borne one half by the Assuming Bank aud one half by the Receiver. 


23.7 Governing Law. 


This Agreement and the rights and obligations hereunde~ shall 
be governed by the law of the State of New York to the extent that 
Federal law does not control. Nothing in this Agreement shall require 
any unlawful action or inaction by either party hereto. 


23.8 Continuing Cooperation. 


The purposes of this Agreement and the transactions provided for 
herein are to provide a means by which depositors and other creditors 
of the Bank may be protected against losses, the convenience and needs 
of the various communities in which the Bank’s offices are located may 
be served, the Assuming Bank may receive the benefits and assume the 
risks contracted for and the risk of lozs to the Corporation may be 
reduced. Although the Assuming Bank is expected to incur certain 
business risks with respect to the assets purchased by it hereunder 
and with respect to the operations of the Bank conducted by it after 
the Bank Closing, ‘t is intended that the purposes of this Agreement 
be accomplished without imposing an unreasonable financial burden on 
the Assuming Bank. The parties therefore agree that they shall in 
good faith, and with their best efforts, cooperate with une another 
to cavry out the purposes of this Agreement as herein described. 


In Wirxess Wuereor, the parties have executed this Agreement 
as of the time, day and year first above written. 


FeperaL Deposrr Insurance Corporation, 
as Receiver or Frankuin Nationau Bank 


By Gerorce W. Hii 
Title: Chief, Division of 
Liquidation 


Evropean-Amepican Bank & Trust 
CoMPANY 


By H. E. Exsiom 
Title: Chairman 


Sruarr W. Marsy 
Title: Assistant Secretary 
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ANNEX 1 
INSTRUCTIONS TO SECURITIES APPRAISERS 


1. The Securities Appraisers are ‘o determine the fair market 
value of all securities available for selection and not previously rejected 
by the Assuming Bank. Schedules of such securities wiil be provided 
by the Receiver. 


2. The Securities Appraisers shall base their determination of the 
fair market value on the assumption that the securities are being sold 
by a willing seller to a willing buyer on the Bank Closing or later date 
referred to in paragraph 5 below. In determining the fair market value 
of debt securities for which there is no trading market the Securities 
Appraisers, if they deem it appropriate, may take into account such 
factors as appropriate credit-quality ratings, financial and economic 
data and geographic location. 


3. All securities should be velued as though they were to be sold 
as quickly as possible in an orderly fashion, taking into account any 
effect large concentrations may have on the fair market value of any 
issue. If the Securities Appraisers feel that the entire amount of any 
security in the Bank’s portfolio, other than securities issued by the 
United States Treasury, United States agencies or United States cor- 
porations, cannot be sold during the 30 days following the date that 
notice of determination of its value is given to the Receiver and the 
Assuming Bank without abnormally changing the price of that security, 
then the Securities Appraisers should modify the fair market value of 
that security to reflect their estimate of the changed price of that 
security which would result from such sale within that period. In making 
the judgment required by this paragraph, the Securities Appraisers 
should disregard their estimate of future movements in the price of the 
security unrelated to the sale of the entire amount of the security in 
the Bank’s portfolio. Any modification in their determination of value 
should relate solely to the quantity of the security which must be sold 
within the 30 day time period. 


The Securities Appraisers should not modify the fair market value 
of any security issued by the United States Treasury, United States 
agencies, or United States corporations, notwithstanding the volume of 
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any such issue being sold. The fair market value of such a security shall 
be determined without the adjustments referred to in this paragraph 3. 


4. At the close of each business day, the Securities Appraisers wiil 
deliver to the Assuming Bank and the Receiver, in writing, their sepa- 
rate determinations of values of all securities valued by them during that 
day. Insofar as possible, the following order of priority shall be fol- 
lowed by the Appraisers: 


a. Securities issued by the United States Treasury. 
b. Securities issued by United States government agencies. 


c. Securities.issued by a state or a political subdivision, in 
order of maturity, shortest maturities first. 


d. Securities issued by any other corporation or business 
entity for which a regular trading market exists. 


e. Securities for which a regular trading market does not exist. 


f. Other securities. 


The Securities Appraisers shall coordinate this order of appraisals 


to ensure that the Assuming Bank and the Receiver receive each Securi- 
ties Appraiser’s determination of fair market value for each issue as 
close in time to each other as possible. 


5. The Securities Appraisers will determine values for all securi- 
ties as promptly as practicable. While it is expected that all securities 
shal! be valued within 15 days of the Bank Closing, it is recognized that 
some may not be, and that determination of value for some securities 
may not occur for some period of time in excess of 15 days. All securi- 
ties must be valued within 159 days. 


In the event that the determination for : »me securities is not made 
within such 15 day period, the Receiver or the Assuming Bank may call 
on the Securities Appraisers to revalue such securities as of the second 
banking business day following the request by the Receiver or the As- 
suming Bank for revaluation. If such request is made, the Securities 
Appraisers will value the securities in the manner provided above, 
except that the appropriate valuation date will not be the Bank Closing 
but rether the newly determined date. 
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6. The Securities Appraisers shall also determine the fair market 
value of the stock referred to in subsection 4.4(e)(i) of the Purchase 
and Assumption Agreement. If either of the Securities Appraisers do 
not wish to make such determination, they may retain such experts as 
they choose to make such determination, the compensation for which 
shall be first approved by the Receiver and the Assuming Bank. 


AFFIDAVIT OF PHILIP K. HOWARD IN SUPPORT OF MOTION 17a 
(Filed May 16, 1975) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN KUPFERMAN, $ 
Plaintiffs, * 75 Civ. 909 (MP) 
-against- : 
AFFIDAVIT 

FEDERAL DEPOSIT INSURANCE CORPORATION, : 
EUROPEAN-AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and : 
THE BANKEPS TRUST COMPANY, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) ie 

Philip K. Howard, being duly sworn, deposes and 
says: 

1. I am a member of the Bar of the State of 
New York and am associated with the firm of Sullivan & 
Cromwell, attorneys for European-American Bank & Trust 
Company (hereinafter "Buropean-American"). I am familiar 
with the pleadings and proceedings heretofore had in this 
case. I submit this affidavit in support of the memorandum 
submitted by European-American and the Federal Deposit 
Insurance Corporation as receiver of Franklin National Bank; 
in particular, I submit this affidavit for the purpose of 
showing that the certificates in which plaintiffs herein 
held an interest never represented securities that were 
listed on the American Stock Exchange. 

2. Until recently, the common stock of Equity 


National Industries, Inc. was listed and traded on the 
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American Stock Exchange. I obtained from the American Stock 
Exchange a copy of the listing application submitted by 
Equity National Industries, Inc. (attached hereto in part as 
Exhibit A). This application shows that 2,411,772 shares 


were originally listed and that 175,000 conditional shares, 


of which plaintiffs' certificates represented a portion, were 


not listed and would not be listed until "offical notice of 
issuance". 

3. In order to ascertain whether any or all of 
these 175,000 conditional shares were ever listed, on May 14, 
1975 I reviewed the Equity National Industries, Inc. regis- 
tration file with Mr. John Gaughran, the manager of the 
registration section of the American Stock Exchange. 

Mr. Gaughran said that in order to list such conditional 
shares, the issuer first must formally notify the American 
Stock Exchange that such additional shares should be listed. 
The Exchange would then prepare a “registration authoriza- 
tion" ticket which would indicate the number ox additional 
shares to be registered. Upon payment to the Exchange of 
the listing fee for the additional shares, the shares would 
then be "listed". : 

4. The file indicated that none of the requisite 
steps for listing the 175,000 shares, or any part thereof, 
were ever taken; no notice was given, no listing fee was paid, 
and no "registration authorization” form was prepared. A 
"control card", showing the changes in the number of shares 


listed, omitted any reference to the conditional shares and 
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affirmatively indicated that these shares were never listed. 


) 


Sworn to before me this 


|o% aay of May, 1975 


\ —_ ; 
Lae 
otary Public 
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EXHIBIT A - LISTING APPLICATION ANNEXED TO FOREGOING AFFIDAVIT 


“STING APPLICATION NO. 8791 AMERICAN STOCK EXCHANGE 


— nr tee ee eee ese ae eet ET Ws TORE 


The listing apniication of Eynity National Indusizies, Inc., which is set {orth beiow was appreved 
em Cetober 15, 1570. 


The papers and exbibits submitted by the Conipony in support of its epplication ere aveilable 
fo. inspection at the Library of ihe o.changa 


EQUITY NATIONA! INDUSTRIES, INC. 


(Incorporated under the Jaws of the State of 
Delaware on Februar: 9, 1968) 


COMMON STOCK, ¢1 PAR VALUE 


CUSIF ig ees Nene rane | 
OLE 4B iV b 


Atlenta, Georgia 
Octuber 8, 1970 


OnicrwaL Lista: 


Equity National Ir.dustries, Inc. (tne “Company’) hereby makes application to the American 
Stock Exchange for the listing of: feet acd 
mememat acieacceomenesscyseN 


2,411,772 issued and outstanding shares of its Common Stock, $1 par value per share (“Com- 
mon Stock’); 


50,362 additional sheres of its Common Stock, upon official notice of issiance, which rep- 

: resent the maximum number of share which the Company may be obligated to 15- 
sue to former sharehcicers of Cunns: ea Art Protucts, bic.. a Geor,ia corporation, 
acquired on August 26, 19t8, if ope curnings of the business formerly conducted by 
such tompany reach certun specuies levels, 


85,035 additional shares of its Common Stock, aon utficial uctice of issuance, which repre- 
sent the maximum number cf shires which tne Company may be obitgated to issue 
to former shareholders of Hewett Sudios, Inc, a Georpis cospeoration, acquired on 
October 28, 1968, if the carninys uf Ue hasiness formerly conducted by sich company 
reach certain specified levels, 


66,834 additional shares of its Common Siock uyen official notice of issuance, which repre 

’ . . eet 
sent the maxinnum number of shates which tue Comeany may be obligated to issue 
to former sharchotders of Water Honnet, Ine, a Florida eerporation, acquired on Feb- 


ruary 14, 1969, if the earnings of the bu-tless formerly conducted by such company 
reach certain specifed levels; 
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additional shares of its Cumenon Stock, upon offictal notice cf i:ruance, which reore- 
gent the maxioura number cf shares which tre Company may be oollgated to issue 
to former shorcholders of Af U “Mobile Hor:nes of Nerth Carciins, Ine., a aorta Caro 
lina corporation; AU Mokile ‘iomes, Incorporated, a Virsirua corporation; AAU 
Sales, Incorporated, @ Vir.uréa corperstion: and ASU Homes Corporation, @ Viszinds 
corporation, acquired on Decersher 22, 14:9, if the earnings cf the businesses for- 
merly conducted by these compa.iies reach certain specified levels; 


additional shares of its Common Stecz, upon oliicial notice cf issuance, which repre- 
sent the maximum number of shares wich tne Company may be obligated to issue 
to former shareholders of Jordan Mills. Inc., a Georgia corporation, acquired on Feb 
ruary 24, 1270, if the earnings of the business fi rmerly conducted cy such company 
reach certain specified levels; 


additional shares of its Common Stock, uvon <fficial notice of issuance, which repre- 
sent the maximum number of shares which tne Company may be obligated to issue 
to former shareholders of Top Line, Inc., a Tennessee corporation, acquired on March 
6, 1970, if the earnings of the business former!y conducted by such company reach 
certain specified levels; 


additional shares of its Common Stock, upon official notice of issuance, which repre- 
sent the maximum number of sh ©. 3 which the Company may te obligated to issue 
to forincr sharcholders of Stain Giass Products, ine.. an Ohio corporation, acquired 
on September 12, 1969, if the earnings of the business formerly conducted by such 
company reach certain soecified leveis; 


additional shares of its Common Stock, upon official notice of issuance, which repre- 
sent the numLer of shares which the Company may be cbligated to issue to former 
shareholders of Marathon Finishers, Inc., a Georgia corporation, acquired on May 20, 
1970, if the earnings of the business formerly conducted by such company reach cer- 
tain specified levels; 


additional shares of its Common Stock, upon official notice of issuance, which repre- 
sent the maxin:um number of shares which the Company mav be obligated to issue 
to former shareholders of Direct Carp ts, Inc.. a Geuryia corporation, Direct Carpets, 
Inc., a Tennessee corporation, Ifill End ‘Vholesale, Inc.. a Georgia corporation, Carpet 
Franchisers, Inc. a Georgia corporation, anc Broadloom Carpets, Ine., a Georgia cor 
portation, acquired on June <3. 1970, if the enrnings of the business formerly con- 
ducted by Direct Carpets, Inc., a Georgia corporation, reach certain specified levels; 


additional shares of its Common Stock, upon official notice of issuance, which repre- 
sent the maximum number of shares woich the Comrany may be obligated to issue 
to the former shareholders of Take Two, ‘nc, a New York corporation, acquired on 
August 7, 1970, if the earninys of the business formerly conducted by such company 
reach certain specified I-vels; 


additional shares of its Common Stock, upon official notice of issuance, which repre- 
sent the maximum number of shares which the Company may be obligated to issue 
to the former shareholders of Beramy & Company, Ine. and Casual Art Imports, Ine., 
both Georgia corporations, acquired on July 40, 1970, if the earnings of the bu.inesses 
formerly conducted by such companies reach critain specified levels; 


60,000 additional shares of its Common Stock, unon official notice of issuance, upon exercise 
of stock warrants issued in connection wilaanJ! Senior 15-Ycar Note of the Company; 


148,100°* additional shares of its Common Stock, upon official rnouce of issuance, upon the con- 
version of an 85 Convertible Subordinated 15-Year Note of the Company; 


Fhe exact number of sheres which may be deliverable is pre<ertiy not determinsble and, accordingly, the 


number of shares reserved ts on cstimate made fur purpo cn of the Listing Application. 
BEST COPY AVAILABLE 
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s24itonal shares cf tts Commen Stock, upen official notice of issuanes, tm €2¢7 88 
of Stock Warrants issued in connection with a Senior Term Note of the Co sary; 


ed-itonsl shores of iis Common Stock, uvon official notice ef Sscuance, u9e% eveceiee 
of ctock cotions granted or to be granted pursuant to the Company's Qualied U icc 
Cption Flan; 


80,000 additional shares of its Common Stock, upon official notice of issuance, upon CXLTCIES 
of stock options granted or to be granted pursuant to the Company's Quaiified Ctock 
Option Pisn for Subsidiaries; 
148,834 odditfonal shares of its Conuncn Stock, upon official notice of issuance, upon exercise 
of outstanding stock warrants; 
2240 sdditional shares of its Common Stock, upon official notice of issuance, upon exercise 
of outstanding nonqualified stock options; making a total of 
4,344,118 shares of Common Stock, the listing of which ic herein applied for (of a total author- 
: ized issue of 8,600,000 shares of Common Stock). 

All of the shares of Common Stock, the listing of which is herein applied for, are, or upon ism 
ance and payment therefor will be, fully paid and nonassessable, with ne personal liability attaching 
to the ownership therecf. 

CAPITALIZATION 

(September 30, 1970) 

Authorived Anthorized Listing 

Class by Charter for Isguance® Outstanding Appied eve? 

Preferred Stock, 
No Par Value 250,000 -_ _ _ 
Common Stock, 
$1 Par Value 8,000,090 4,344,116 2,411,772 4,344,116 


°OFf the total shares of Commo’ 
issuance in the amounts and 


n Stock authorized for issuance, 1,932,244 shares are unissued and reserved for 
for the purposes set forth in the preceding section. There are no other unissucd 


shares of Common-Siock reserved for issuance for any purpose. 


STOCKHOLDERS 


As of June 30, 1979, there were 1,797 holders of record of the Company. No person is known by 


the Company to own, of record or beneficially, 


mon Utock. 


more than 10% of the Company's outstanding Com- 


As of June 20, 1970, the officers and directors of the Company, as a group (concsting of 10 per- 


sons), owned directly, : 
which represeits 17% of the total outstanding shares of Common Stock. 


indirectly or beneficially 351,542 shares of the Company's Common Stock, 
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NOTICE OF MOTION IN BENALF OF BAMKERS TRUST COMPANY TO DISMISS | 
i COMPLAINT (Filed September 30, 1975) 

| reap STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN KUPFURMAN, 


-~against- 


| 
Plaintiffs, t+ 75 Civ, 0 
(MP) 


FEDERAL DEPOSIT INSURANCE CORPORATION, : NOTICE OF MOTION 
EUROPEAN-AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and THE BANKERS 


Defendants. 


PLEASE TAKE NOTICE that upon the affidavit of Nathan 
Silwerman, sworn to the 12th day of May 1975, the Reply Memorandum of Bankers 
Trust Company and Affirmation of Jack H. Weiner affirmed on the 8th day of 
August, 1975, and upon all of the pleadings, papers and proceedings heretofore 
serves herein, the undersigned will move in this court before the Honorable 
Milton Pollack on the 25th day of August 1975 at 4:00 P.M. or as soon 
thereafter as counsel can be heard for an order pursuant to the Federal Rules 
of Civil Practice 12 (b) (6) dismissing Count III of the complaint as against 
Bankers Trust Company, upon the grounds that the pleading fails to state 4 
claim upon which relief can be granted, that it further fails to provide 

| jurisdiction in the United States District Court for such a claim against 

| Bankers Trust Company and is barred by res judicata and collateral estoppel. 
Dated: New York, New York 

August 25, 1975 
Yours, etc., 


CHARLES LEEDS 


By 
rence S. Ber t 

A member of the Firm 
Attorneys for Bankers Trust 
Company 
1775 Broartway 
Bew York, H.Y. 1009 
(212) mMv2-5889 
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AFFIOAVIT OF NATHAN SILVERMAN SWORN TO APRIL 75, 1975 
(Filed September 30, 1975) 
WIERD STATES DISTRICT COmRT 
SOURIBEN DISTRICT OF MEW YORK 


eeemeaeenecennvnene2aeennvneaenan X& 


SAMUEL MALLIS ané FRABKIYN KUPTERMAN, 3 
Plaintiffs, 8 
- against « $ 


TROgAME ADMRICAs BAK & SUN Sonny, 
PRAM! UATTCRAL, MM en¢ BARRE Tt 3 


ennwmnoeneneneecere ea eenwneevee a Jf 


STATS OF MEW YORK 
COUNEY OF MEW YORK ) 

WATHAN SILVER, being Gay eworn, Gepeses and seys: 

That I on on Attorticy at Lew equociated with CHARLES LMEDS, the 
attarary fer the Defediamt, BANKERS TUST COMPANY. 

That I submit this Affidavit at ths direction of Judge Pollack 
to furmish Plaintiffs’ ateereay with fastual teferuation ia order to 
enable him to respond te the same on or before Way 5, 1975. 

ame fects chden eich the Defenders, DISKERS : (RUST COMPANY , 
relies for gumary jedguent Clemissing Platstéffs’ complaint are set 
forth with particularity in an astion instituted ty Plaintiffs against 
this Defendant in the Suyweme Court in the State ef Nev York, County of — 
Wew York under Index Bo. 25531/1972 and the papers, Affidavits, pleadings, | 
etc., om file in said action are ineorporated herein by reference. 


— EE 
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AFFIDAVIT OF NATHAN SILVERMAN SWORN TO MAY 12. 1975 


UNITED STATES DISTRICT COURT (Filed September 30, 1975) 
SOUTHERN DISTRICT OF NEW YORK 


ke os oe eee 
SAMUEL MALLIS and FRANKLYN KUPFERMAN, H 
Plaintiffs, g 

- against - H AFFIDAVIT 


FEDERAL DEPOSIT INSURANCE CORPORATION, : 
EUROPEAN AMERICAN BANK & TRUST COMPANY, 
FRANKLIN NATIONAL BANK and BANKERS TRUST :; 
COMPANY , 
Defendants. 

STATE OF NEW YORK ) 

) ss: 
COUNTY OF NEW YORK ) 

NATHAN SILVERMAN, being duly sworn, deposes and says: 

That I am an Attorney at Law associated with CHARLES LEEDS, the 
Attorney for the Defendant, BANKERS TRUST COMPANY. 

That I am fully familiar with the facts and proceedings had and 
taken herein and all the proceedings in the State Supreme Court wherein 
Plaintiff, MALLIS, in this action sued the Defendant, BANKERS TRUST COMPANY. 

That I submit this Affidavit in answer to the Plaintiff's 
Memorandum of Law. 

While Judge Pollack directed Plaintiff's counsel to file a memo~- 
randum showing the alleged liability of each of the Defendants, the 
memorandum submitted is replete with statements of fact made by counsel of 
which he has no personal knowledge, based upon hearsay, speculation and 
wishful thinking. Apparently, counsel is using the vehicle of a Memoran- 
dum of Law to buttress an otherwise spurious claim against Bankers Trust 
Company; I cannot let this tactic go unchallenged. I am sure that the 
Court will admonish Plaintiff's coumsel with respect to his conduct in so 
doing. 


fo demonstrate the untruthfulness and misstatements made by 
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Flaintiff's counsel, let me point out the facts to the Court, inter alia, 


the following: 

1. On Page 3, counsel states that Kates p.edged with Bankers 
Trust the securities involved for a loan of approximately $40,000.00. ‘The 
truth of the matter is that the loan was made in 1970 for the sum of 
$50,000.00. 

2. On Page 9, Plaintiff's counsel would huve the Court believe 
that Bankers Trust accepted the subject securities from Kates as collat- 
eral for the payment on a Judgment of $54,795.25 entered against Kates on 
July 20, 1971. ‘The truth of the matter is that the securities pledged 
with Bankers Trust were pledged by Kates in August 1970 when the original 
loans were made to him. The Judgment entered as aforesaid against Kates . 
was based on a Confession of Judgment which Kates and his wife signed and 

ea a "work out" arrangement was made with them to give them an opportunity to 
liquidate their indebtedness, and at the same time secure the Bank by a 
lien on their residence property which had substantial equity. Plaintiff's 
counsel is brazen enough to tell Bankers Trust how to conduct its business 
when he now inquires as to why the securities were not sold to satisfy the 
Judgment. 

3. At the bottom of Page 14 of his memorandum, Plaintiff's 
counsel states that Bankers Trust Company transferred the securities in 
question. Nothing is further from the truth. The truth of the matter is, 
and this cannot be questioned, when Bankers Trust received payment from 


Kates when the securities were sold by him to Dr. Mallis, Bankers Trust 


merely returned to Kates the pledged securities, This was the usual simul- 
taneous transaction as this Court can readily observe. No transfer was 
ever made by Bankers Trust Company. The Court's attention is directed to 
a check of Franklin National Bank dated March 3, 1972 in the sum of 
$45,000.00 payable to the order of Jerome B. Kates, which check is one of 


the checks submitted by Plaintiff as Exhibit B with his Memorandum of Law. 


2 
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This check waa originally drawn by Mr. Murfitt of the [’ranklin Natioual 
Bank to the order of Jerome B. Kates and Bankers Trust Company. I pointed 
out to Mr. Murfitt that Bankers Trust Company was not involved in any 
dealings between Kates and Franklin's customer, Dr. Mallis, and accord- 
ingly, I insisted that Bankers Trust Company may as co-payee be stricken 
which was done and initialled by Mr. Murfitt, as this Court can readily 


observe, ae a copy of the said check is sub-joined, 
2 


FRANKLIN NATIONAL BANK 


May ah 4s, 
eth bat 
ilk aed 


Rit Whe EE 


-_ 
| 


me fy Jarome B. Kates 
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The position of Bankers Trust Company is demonstrated in its 
answer and the defenses asserted in this action, and bears repetition: 

A. Dr. Mallis, one of the Plaintiffs herein, brought suit in 
the State Supreme Court. The gravamen of his complaint against Bankers 
Trust was that Bankers Trust was guilty of "silent acquiescence” in sit- 
ting by and allowing Kates to sell the securities to Mallis, knowing that 
the same were worthless. ‘The State Court, on Bankers Trust's motion for 
Summary Judgment, dismissed Plaintiff's complaint against Benkers Trust 
on the merits, All of the papers and exhibits used on said motion are 
annexed hereto and marked as a single Exhibit, and made part hereof, 
Dr. Mallis, having lost in the State Supreme Court on the theory of 


“silent acquiescence", is now urging active participation on the part of 
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Bankers Trust. There is only one conclusion to be drawn, namely, Mallis 


is "hoist on his own petard”™, 

While Mallis in the State Court action sued everybody in- 
cluding his Attorney, Arnold (for malpractice), he failed to sus Franklin 
National Bank and its bank officer, Murfitt, against whom Plaintiff now 
asserts all kinds of misconduct. His failure to proceed against Franklin 
in the State Supreme Court raises serious questions 4s to the bona fides 
of his present claim against Franklin. However, this is a matter for 
Franklin to raise, but your deponent merely mentions it to show the reach- 
ing out and callousness on the part of Plaintiff, 

B. Having been non-suited in the State Court, Plaintiff is now 
attempting to re-lit-gate issues that could have been litigated in the 
State Court. ‘he cases are legion that Plaintiff is collaterally estopped, 
and the determination in the State Supreme Court is res judicata in this 
action. 

See the following cases: 


Commercial Bank vs. Employer Ins. of Wausau, 293 N.Y.S.2d 
403; 57 Misc.cd 510, and 


Federation vs. Jarvis and Spitz, Inc., 230 W.Y.8.24 517; 
35 Misc.cd 414. 


. 


Dr. Mallis has had his day in Court. 

C, Plaintiff Mallis was a total stranger to Bankers Trust Com- 
pany with respect to any transactions that he had with Kates; there was no 
privity of contract, no fiduciary or confidential relationship between 
Mallis and Bankers Trust, and therefore, Regulation "U" or any other regu- 


lations do not effect Bankers Trust Company insofar as Dr. Mallis is 


concerned. I might say that if Bankers Trust saw fit to accept from Kates 


as collateral, worthless securities for the repayment of loans made him in 
1970, that was the concern of Bankers Trust Company and Dr. Mallia cannot 
lateh on to violations, if any, on the part of Bankers Trust in acceptirg 


such securities from its customer, Kates. 


On Page 16 of his brief, P D f's counse ms that he hai 
been informed by an Attorney, whose name he does not mention, that Bankers 
Trust had notice prior to March 2, 1972 that Ketes' securities were void. 
We have received a copy of a letter dated May 6, 1975 addressed to the 
Court by Plaintifr's counsel, enclosing copies of correspondence had be- 
tween “quity National Industries, its Atlanta, Georgia Attorneys and 
Bankers Trust Company. These documents indicate a unilateral claim by the 
issuer, Equity National Industries, for the surrender by Bankers Trust to 
them of the securities held by Bankers Trust as collateral for loan made 
to Kates. suffice/to say that Bankers Trust rejected such demand because 
the only person to whom Bankers Trust was obligated to return the stock 
was to its customer, Kates, upon payment of his outstanding indebtedness. 
The action by Equity against Bankers Trust instituted in this Court under 


the Docket No. 72 Civil 503 was abandoned and discontinued and no 


further action was ever taken by Equity National against Bankers Trust, 


from all of which the conclusion can be drawn that Equity was convinced 
that it had no cause of action against Bankers Trust. In any event, I do 
not see how this matter is germane to th e issues in this case and counsel 
is merely cluttering up the record, 

At the top of Page & of his memorandum, Plaintiff's counsel, 
Mr. Hauser, states: 

"that it is believed that Silverman, in behalf of the 

BANKERS TRUST COMPANY, orally assured Arnold that the 

certificates in question were no longer subject to an 

Escrow Agreement." 

I vehemently deny that I gave such oral assurance to Arnold 
and resent the introduction of this accusation without supporting 
evidence. Again counsel is indulging in speculation and conjecture. 
If such an assurance or representation were made, then why did Dr. Mallis 
charge Bankers Trust Company with "silent acquiescence,’ As the filed 
papers in the State Supreme Court action will disclose, the offices of 
the Legal Department of Bankers Trust Company were used merely as 4 


convenience to all parties for the closing and your deponent, as counsel 


for Bankers Trust Company sat silently by on the sidelines waiting for 


, 30a 
Keates and Arnold (Dr. Mallis' attorney) to conclude their negotiations 
and upon receipt by official check of Franklin National Bank of the sum 
of $45,000.00, the securities held by Bankers Trust Company were there- 
upon returned to Kates, who in turn deliver’ them to Arnold and Franklin 


National Bank for the account of Dr. Mallis. 


The Court's attention is directed to the fact that the complain‘ 


Plaintiff's 
herein is not verified, / memorandum is not verified and what counsel 


for Plaintiff seeks to do is to assert loose accusations, not supported by 
facts in an endeavor to conjure up some sort of cause of action in order 
to harass Bankers Trust Company. I feel confident that the Court will put 
an end to this harassment by dismissing Plaintiff's complaint against 
Bankers Trust Company. Plaintiff's request to re-plead should be denied 


as utterly lacking in merit. 


Sworn to before me this NATHAN SILVERMAN 
12th day of May, 1975. 
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NOTICE OF MOTION IN SUPREME COURT, COUNTY OF NEW YORK Vie *4 
mt COU OP PE a) oe tI es (Dated February 70, 1973) 1 


eee paseueeaal, 


- aaingst « 


NOTICE oF MO. ON 


LAO Be RVC) Ui eit CK J, ARNO] : DISMISS CAUC! OF 
t. ) 
JOHN 8. FONLER, oh... TLGNAL, INDO. ACTION 


IN., SUDA TARE OO, Oy, Vi BATIONAL. BA H 
OF GEORGIA, BANKERS TO CONVANY find Li AM 


WNDOh, : IT.C PART U 


rLEASE TAKE NOTIUC, (hat upon the annexcd sffidavits of NATH 


SILVERMAN and JACK JAG!) . sworn to on the lath day of January, 1 /3, 


and upon the Summons an’? Jomplaint heretofcre served herein, @ :no' 


pursuant to CPLR 3211(a) (7) will be mide at an I C Fart & of thi: Court, 


before Mr. Justice Nagei. to be heid at the Courthouse thereof, 1 


at 60 Centre street, Cit and State of New York, in Room 412, on -e “‘h A 


Gey of March, 1973, at 1 :00 A.M., for: u Judgment dismissing the 3 Lai 


Crmplaint as against the defendant, RANKERS TRUST COMPANY, on the -rcvna 
that the said Complaint wils to state a ceuse of action as again, = the 
defendant, BANKERS TRUS? JOMPANY, and for such other and further : l'ef } 


as mey be just, proper * 1 equitable, 


a. 
@ x 


PLEASE TAKE FURIE NOTICE, that pursuant so Rule 221% (b) ¢: oR, { 
‘ 
i 


atridavits ard Memorand ov Law, if iny, to be vaed in answering his 


motion wred to b served on the undersigned at least five \5) - 
days wets » hearin:. fs 
: jt 


Dated: New York, N.Y. 
February 20, 19 


YOURS, Ete., Clee 
‘ 

CHARLES LEEDS 

Attorney for Defendant, 4 

BANKERS TRUST COMPANY : 

1775 Broadway 

New York, New York 10019 4 

Mirray Hill 2-$888/9 . : 


TO; RUBEN SCHWARTZ, [.5°, 
‘_ARRAHAH EFSTELN, Of “ancel 
Attorney for Plain! &£ 
LOO Sovaieh Avenue 
New York, New York 


“OF MOTION nw 13205 sh 


AFFIDAVI? OF JACK JASPER IN suf (Dated January 17, mst : 


CURE COURT OF IE ST.TE GF Ma YORK “PT. dis 
COUNTY OF MO YORK ck ! » pega h 
Cn oe Ee ie dee ca ee ae Pensa w 
fe. e = * 4 a % “35> 
SAMULL MALLIS Taneoat E Ae Sane 
p VG ee ee RE A 
} aintire ee mi Ge, of 
‘ tweis. ¢ : ° ol ee 
: Rie: ee rea Be F775 
- against « Ss } A : ata of “3 20 
Me x : lar ede iS Ae es Ag 
JEROME B, KATES, JUDITH : ATES, JACK 3. AcZOLD, ; APFIDAVI?. “5 ere 
JOHN B. FOWLER, JR., EQU.TY NATIONAL INDUSTRIES, wieice ; we, 
NC., EQUITY-TAKE TWO, Lc., TH NATIONAL BAK. ; ) eae 
OF GEORGIA, BANKERS TRUS COMPANY ana WILLIAM * 3 ip 
LONDON, ( —t 3. 2 
po Oe 
Db “endants > 2 zest pore 
Sewanee wm ewewmenwmemenenn. 8 wee nn an wenn wen an ere ¢ ate ie 
- : . wee cae 9 
STATE OF MEW YORE ee oe ee sie 
SS: Fv ask : Kae Ria ieien, 
COUNTY OF NEW yoRK) ne Ty SN. 
eo: 4 = 


. JACK JASFER, being di ly svorn, deposes and says: oi ES see 
That I am an Assista:+ Treasurer assigned to the Zien Stre. t Oa, 


_ branch of BANKERS TRUST CCPANy (herein "DAUERS* de Ne o ate 6 ck 
That I am the loan officer who transacted 4 Duniness | with the ‘cerentent, pao 
d a, oi ‘ 
JEROME B. KATES (berein "K.\rE8"), : oe ag * 


That in and about the month of August, ‘ig, KATES applied for 3 

$50, (000. OO .2an. Be offercd ag collateral, 40,384 aheres of the sto ” 

of EQUITY NATIONAL INDUSTRIES, INC, (herein “pwrry"), Te shares 0? | 
stock which he offered were legended stock, and ute your deponent oe 
vould 8pprove and accept the same ag collateral, your deponent: reque: ad 
and did obtain from KATES an opinion letter dated August 25, 1970, from a 
reputable firm of Mew York - attorneys concerning the conditions of the : 
Escrow Agreement set Seas -n the legend appearing on the Stock voarti fa 


‘ 


ieates, This firm of iatcees *y8, and I will be pleased to submit thei: 


names if the Court should so desire; rendered an opinion that eT iy. ae a 
all of the conditions of the Escrow Agreement had. boen complied with’ - a4 Rhee ak “4 3 
that the stock would become - “lgible for public , "pale vtnout ae fon oS mA og of 
mix (6) montus after August > ‘ign, < . ¥3 a . ee d pace 7 ey +) 
eek : 3 AREA ey 


Se et 
‘e 
“y 


he, Relying pen such pints 2 latter, 1 r evprcirea the Veen" a “mamas © 
" accayted the EQUuiry stock as collateral for repayment of ti nd 2 $38,000.01" 
. 10an mde to KATES and me wife, masta, a actinteely’s podaidérea the 


. > 


of Ry duties as a an ogficer to ee such ‘aaa, "collateralized © 
‘yorthless” stock. Thereer ters I was told | afaStenant KATES einai ie 


restrictions were no ‘longer etrnetive and, gat. a. "of the condi tions 12 


re 


the Escrow Agreement which npoekeed on the ‘Legenda stock had been fully 


complied with. I therefore considered this collateral a8 valuable. 


1 at awe 
_ Inasmich as RATES was reducing his infabtedness wy monthly payments e . . 


© 


naving reduced the loan from $50,000.00 to $5,000.00) | the Bank took no 7 
action to sell the collateral. m ee iC 
For plaintiff to allege that BANKERS mney aut the legended EQUITY 

stock was "worthless" is a gratultious statement ‘not ‘porne out by the 
facts. au 

_ There was never any confidential or fiduciary relationship between ~ 
“plaintiff and BANKERS. I am advised by counsel that there vas no duty 
on the part of BANKERS to speak, namely, te advise plaintif? or his 


representative as to the value of the stock even assuming, arguendo, ve 


mew the value thereof. I am further advised by counsel for BANKERS ‘that 


the plaintiff's Complaint is vulnerable to attack for insufficiency in. 


that there is no basis both in law and an — to assess hp sialaeianial 


against BANKERS for "silent acquiescence." : 74 a pe 


4 
ust Me 


I therefore join with our attorney on the motion to dismiss plaintiff's’ os 


~ 


Complaint for failure to state facts eanenuant ‘to constitute a cause of 


cs 
~ 


action against BANKERS. a oe elas kt 


e . 
< - 


— to before me this 


ie: day of January, 1973. 


STEPHEN J. McCARTHY - 
Notary Public, State of New York 
No. 03: 7729410 Qual. in Bronx Co. 
Certificate filed in New York Seg 4 

Commission Explres March 30, 197 
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AFFIDAVIT OF NATHAN SILVERMAN iN SUPPORT OF MOTION 
SUPREME COURT OF THE STATE OF NEW YORK “ (Geted January 12, 1973) 
COUNTY OF MEW YORK ‘oe 


a. 


wae seeeercccusucbuedes ewan soanunes= sacceuceonoucd 
ate 


SAMUEL MALLIS, aptict INDEX WO, 25931/ 4 


Plainti:f ae >. : 
Bs 1’ t ras : ¢ ' 
- against - Pee g 
a to ch  APPIDAVI? 

JEROME B. KATES, JUDITH KATES, JACK J. ATNOLD, .>"~'.3 
JOHN B, FOWLER, JR., EQUITY .ATIONAL INDUSTRIES, 5. 
Tsc., EQUITY-TAKE TWO, INC., THE NATIONAL BAEK *',™: 
OF GEORGIA, BANKERS TRUST CO!PANY and WILLIAM 
LONDON, : 


, 


Defenda: ts ‘ ' 3 


a a acnaanX 


STATE OF NEW YORK : 
COUNTY OF NEW YORK o 

NATHAY SILVERMAR, being duly sworn, deposes and says: 

1. That I am am attorncy at law associated with CHARLES LEEDS, 
the attorney for the defendant, BANKERS TRUST COMPANY (herein "BANKERS"), 
and am fully familiar with the facts and circumstances herein. 
” 2, I make this affidavit in support of a motion by defendant, 
BANKERS to dismiss plaintiff's Complaint for failure to state facts : 
sufficient to constitute a ceuse of action, on which motion, pursuant 4 
CPLR 3211 subd.(c), @ party miy submit evidence that could properly be 
considered on a motion for su mary judgment und the Court ae treat th: 
motion to dismiss ag 8 motio: for summary judgment. ‘The Summons and 
Complaint were served on BANI RS on December 11, 1972; no Answer has 
been interposed by BANKERS. copy of the Complaint Gee hereto 
and marked as Exhibit "A," : 


3. Your deponent is the attorney for BANKERS who attended the 


closing on March 3, 1972, ref srred to in the Complaint. The closing t.< 
————— 


place at our office at 750 Th rd Avenue, New York, N.Y, At this closi: 
the defendant, JEROME B, KATES (herein "KATES"), sold to plaintiff the 
shares of stock of EQUITY NATIOWAL INDUSTRIES, INC, (herein “EQUITY"), 
which shares of stock were held es collateral by BANKERS for the repayrent 
of @ loan made by BANKERS to “ATES and his wife, 

4, The facts and circumstances surrcunding this transaction are 


as follows: « 


7 OR ia Ca a. 

« XS: ~ gags we be ? one 
ee 8 85 es ‘ we. 
es - = * oa: 


3. Prior te March 3, wre, ‘iemciuk' ‘wns hres by dack Jasper, 


the officer of BANKERS who serviced the WATE: eagoust and whose affic: vit 


ia annexed hereto, that KAT 2} had @ purchaser for the EQUITY stock which .-. 


oLlateral for KATES! "Yoan. I told Mr. Ja: per, 
es a 4 

the = officer, that he s!.ould forward the stock certificates to your 
aX fe 8 


-vailable to KATES the use ni our office vhere 


he bad given to BANKERS as 


dpemnat and we would make - 


mL > 
he could bring his purchaser, and upon ie ain ‘of the balance due on his 


#4 


loan, the stock certificate: of EQUITY would be? “released and returned to 
u "> 
KATES simultaneously with s\.ch payment. z 
6. 


close this matter: - the de: :ndant KATES, JOIN B, FOWLER, JR., & stoci- 


On March 3, 1972, :1e following persons came to our office t 


broker (sued herein), JACK J. ARNOLD (sued herein), the attorney repr:sente 
ing the purchaser, plaintiff herein, and John A. Murfitt, an Assistant 


Vice President of Franklin lh \tional Bank where the purchaser had an accoumt,. 


and who was to provide the tinds for such purchase, The said represe: tative 
of Franklin National Bank brought with him official checks to pay for the: 
purcbase of the said stock. I might mention as stated above, that our 
office was offered ag a facility to accommodate the parties involved. I 
did not know and I was never told the name of the purchaser, nor was i 
interested. Also, I did not know whether the stockbroker FOWLER represented 
KAT#S or whether he reprosen'ad the purchaser, and again, I was not 
interested, I merely stood n the “sidelines” while the aforementionc ! 
persons finalized their deal. I do know that attorney ARNOLD requeste i 
an affidavit from KATES with respect to the legend which appeared on +. 
stock certificates, — rae 

7. ‘YI am-ex hereto and mark as Exhibit "B" a photocopy of one of the 


stoce certificates for 29,021 shares of stock of HQUITY issued to KATE3 


een 


(the other stock certificate for 10,563 shares of BQUITY was issued in 


the name of JUDITH KATES, wife of the defendant KATES, also sued herei':), 
The Court can readily observe that the legend appearing on the reverse 

. Bide of the said certificate is as big as life and certainly called fo.- 
an inquiry with respect to the same, which was dons by attorney ARNOLD, 
representing the purchaser. ' ae 


8. After receipt by attorney ARNOLD of an affidavit concerning tie 


-2e 


4. 


Pe 
dai fs 
oe ney At et 


v4, 


Hang 


tice he 


2 
: 


bi. : i : a é 7 , we yee! z° -. a, 
legended stock im question, “ir. vurfitt of regis Rational Bank wre’ @' 


- gut several official checks and deliveres one ‘aes of 945, 000. 00 to our 


FR Og +4 DAF ERE 2 
eh, + lee oy ee aa 


deponent in payment of the balance due TEs Cy SKATES" Loaa . Ica ed 


the attention of Mr. Murfiti, that be maPitt,:arew the said check 
payable to KATES end BANKERS, ee 


name of BANKERS as co-payee, initialed -_ m change, and delivered the 
same to KATES who endorsed it over to BANKERS, woerewpen I released cd 
turned over to KATES the tw (2) stock sevariiees of EQUITY evidenc ng 
40,388 shares of BQUITY. I «nnex h.reto and mark as Beaibit "Oo" a photo- 
copy of the official check .{ Franklin ational Bank tek indicates chat 
it was payable to KATES and the name of BANKERS crossed out and init Wed 


, > 


by Mr. Murfitt. 

9. In this action, th gravamen of plaintiff's Complaint is thc: 
BANKERS aided and abetted a conspiracy on the part of KATES, FOWLER, 
plaintiff's om attorney AK/OLD, as well as the other defendants suec 
herein, by "silent acquiesccnce” in that BANKERS did not advise plain:itf's 
attorney that the legended SQITY stock was “vorthless." This is a vory 
ingenious theory conjured up by the plaintiff 4 an enince to bring in 
a financial institution such as BANKERS, and visit upon BANKERS the sin 
of malpractice charged by p'aintiff against his own attorney sued in -his 
very action. Indeed, I am vcry mech nurpeteed that the plaintiff dic not 
charge his own bank, Frank] n National Bonk, with misfeasance, malfensance 
or what have you. ; 

10. Your depenent wil! submit to the Cow't upom this motion, o 
Memorandum of Law which will convince this Court beyond a shadow of 5 
doubt that there was no dut, on the part of BANKERS to “spi” and aécten 
plaintiff's attorney that the legended EQUITY stock was ‘extniens* even 
if this were true, because there was no confidential or fiduciary relation~ 
ship between BANKERS and plaintiff. Although ig — to the issue of 
liability on the part of BAKERS, there is no ne that BARKERS knew that 
the EQUITY stock was "yorthless.” On the contrary, aa man be seen fram 
the annexed affidavit of Jack Jagper, the EQUITY stock was “eonsidereci 
valuable when accepted as c Llateral, and continued to be 80 conside: ed 


up to the time of the cloujng on March 3, 1972. 


ll. The wQUITY stock was aeiing on the, 


noch 3, 1972, at $22. 00 per share which 

abares, held by BANKERS as collsteral, ae to ‘Pi, 608. 00. I can 
| only speculate that if plaintiff paid #196, 726, oo for “WO, 304 shares . 
selling at $432,608, 00 at the prevailing mStation oa March 3X, 1972, he ' 


> a ~., 


~~ felt that he was getting a terrific Dargain, ‘admst tave. been anztous ” 


ee =< 


“i "s % ° 
pane -* 
ig é 


7 - to make the deal, * he was defrouded, aiolisty pt anys. ites at the a eas os 


~ 
Zz 


* aoorstep of persons and parties other than sama mauntiee is not a 


"babe in the woods ; sy be is a sophisticated peraon; a dentist by profession | 


as I am informed, mere was represented by nie om attorney eiauds 


practitioner of thirty-five (35) years standing at aa Bar. : 


fe 12. I respectfully submit that both in aw aha in mets the plaintiff 
has failed to state facts sufficient to constitute, a cause of action | 
against BANKERS, and I — urge that t plaintiff's Complaint be 


dismissed with costs. 


Sworn to before me this 
mt. 
12 day of emer, 1973. 


McCARTHY- 
” a Boa Hate of New York 
7799410 — Ms yen = 
ertifi cate filed in New Yo Ou va 
ge mission Expires March 30, 137 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT A -<COMPLAINT. 
Su LAE COURT"G Tit STATE OF NCW YORK 
cCUuUAT FY ur NEW RK c 
wee OOO OEHHA BREOSHSSEEHRAAEBREBDMNOEED EM annem ansascwcanoney 
Plaintiff., 
-against- 
: : Joy COMPLATN 
SeACME B. KATES, JUDITH KATES, JACK 0. ARNOLO, 
JOHN B. FOWLER UR. ,cQUITY NATIONAL INOUSTRIES,INC., 
EQUITY-TAKE TWO,i8C., THE NATIONAL BANK OF 
GEORGIA, BANKERS TRUST COMPANY and WILLIAM LONDON, 


Defendants. 


1, compiaining of the defendants, by RUBEN SCHvARTZ, ESQ. 


resoectfully show to this Court and allege: 


AS AND FOR g\ FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS: 


a 


That upon information and belief, at all of the times here- 
inafver wientioned, the defendant Equity National Industries,inc. (hereinafter 
caiiec “NATIGNAL"), was and still is a Delaware corporation. 

Seconds: That upon information and bevier, at aii of tne times 
hereinafter nentronld: Equity-Take Two,Inc. (nereinafter called "TAKE-TWO"), 
was and still is a Gerais Corporation. 

THIRD: That upon information and belief, at aii of the times 
nereinafter mentioned, the defendant The National Bank of Georgia (hereinafte 
caiied ' "ESCROWEG" ) was and still is a National Banking Corporation organized 
and existing under and by virtue of the laws of the State of Georgia. 

rUURTH: Tnat upon sid etaeaeet and belief, at ail of the times if 
nereinarver mentioned, tne defecdent Bankers Trust Company (hereinafter 

calied "BANXERS") was and still is a Banking Corporation organized and 
existing under and by virtue of the laws of the State of New York. 

FIFTH: That upon information and belief, at all of the times 


receinafter mentioned, the defendant Jack J. Arnold (hereinafter called 


"AxNOLD") was and still is an-attorney and counselor at law duly licensed to 


| 
| 


tice his profession in the State of New York. 


1398, 


SiXTut .pat ugon information and |. icf, at all of ute: tines here- 
~mentioned, the defendant William Lonaon (hereinafter c1iicd "LONDON" ) 
ang stili is an attorney and counsellor at law duly licenscd to practice 
profession in the State of New York. 


CUcky 


EVENTH: That at all of the times hereinafter mentioned, each of 


| 
| 
| 
| 
| 


dofencants “Arnold” and "London" held themselves cut u% shi! 
able practitioners of tne law, experienced in the handling and 
sale transactions and practicing jn accordance with tne canons of ethics 
adopted or promulgated by the Association of the Bar of the State of ‘ew ' 
‘TH: That upon information and belicf, at ali of tn2 time 
herein mentioned, the defendant John B. Fowler,Jr. 
was an joer and employee of J.S.Love and Company,Inc., stocnxbrokers, and 
was a goint venturer with the defendant "Arnola". 
NINTH: That at all of the times hereinafter mentionec, the cefencants 


: | 
Jerome 8. Kates and Judith Kates, (hereinafter coilectively calied "WATES bere 


| 


the owners of record of 40,384 shares of the stock of the defendant “hatior. nal"| 


represented by stock certificates pearing #U1828 and #U1833 of the par value 
of $1.00 each. 


TENTH: That upon information and belief, at all of the 
mentioned the aforesaid shares of stock so owned By the defendants "Kates" 
had been and still were the subject of a certain escrow agreement dated on or 
about the 7tn day of August, 1970,by and between the defendant "Take Two" and 
the "Escrowee" 
EL“VENTH: Tnae upon information and belief,on the 30th day or 
October,1970, there was executed by and between the aforesaid defendants 


national” ’ 


“se 


Take Two", the “Escrowee"” and one Stanley C. Lesser as ‘Nominee, 
gn amendment to the aforesaid escrow agreement, wherein and whereoy, among 
ther things, the aforesaid 40,384 shares of stock represented by Certificates 


% and #U1833 were to be held in escrow by the Escrowee, pending the 


140a 
Currence OF ine curtain conditions set forth and descriled in said escrow 
the aienduent thereto, as well as the certain restrictions anc 


nJorsed on the body of said stock certificates. 


TWELFTH: That upon information and belief, at ail of the times 
in mentioned, the aforesaid shares of stock represented by Certificate 
nd #41833 were never delivered to the custody and possession of the 
Escrowee ,or in breach of the terms and conditions of said escrow agreements 
and without autnority were released from the possession of tne Escrowee into 
the possession and controi of the defendants "Kates". 
THIRTEENTH: That upon information anc bevief, the aforesaid 


sefendants "Kates" subsequently pledged and delivered tne aforesaid 


a 
a 
. 
| 4 


certificates of stock bearing #U1828 and #U1833 to the defendant Bankers 


Trust Company, its agents, servants and employees as collateral,for a certain]. 


loan made by said cefencant Bankers Trust Company to the defendants “Kates”. | 
FOURTEENTH: That upon information and belief, at all of tne times 
nerein described and hereinafter mentioned, each of the aforesaid certificate 


of stock bearing #Ui223 and #U1833 of the defendant Equity Nationai Industries . 


{ 


Minaittlt.1tepidnlinhs oh. © nit thin Shahan 


Inc. bore the following legend in bold type acros$ the margin thereof: 


ere See fan” 


"The snares evidenced by this certificate are subject 
to the provisions of an Escrow Acreement dated August 7,1970 
among the C.rporation, Equity-Take Two, Inc., The National Bank 
of Georgia and Stanley C. Lesser, as nominee for the former 
shareholders of Take Two,Inc., and may not be sold, transferred, 
pledged or hypothecated except in accordance with such Escrow 
Agreement, a copy of which may be examined at the office of 
the Corporation." 


| 


\4ta 


TeTcecut) 
mut: 


| 
That upon information and belief, at all of the times | 


herein mentioned, each of the defendants named hercin, had notice and eT 
oy the eaistence of the above quoted restrictions upon tne sale, transfer or 
encumorancing of such stock certificates bearing #U1628 and #1833, and were 
fully aware,or should have known,of the terms, conditions und provisions of 

the escrow agreement and amendment chavete. 

SIXTEENT!} Thut upon information and belief, in or soout the month 
of February,1972, the defendants "Kates" entered into an unlawful agreement 
and conspiracy with the defendants "Arnold" and "Fowier", wherein an 
among other things, they conspired and sarees to cheat,swindle an 
the piaintiff, Samuel Mallis, and in furtherance of said conspiracy and un- 
lawful agreement and to effectuate the purpose thereof, did and performec the 
foiiowing overt acts: | 

(a) Falsely anc fraudulently represented, that the certificates _ I : 
of stock bearing #U1828 and #1833 were free and clear of any restrictions or. 
encumbrances thereon, and had been released from the escrow descrived in 
the agreement and amendment thereto. 

(b) Falsely and fraudulently represented to plaintiff. that the 
aforesaid shares of stock would fairly, reasonably and adequately serve as 
collateral for the return to plaintiff of the amount of their investment 
and the profit of $50,000. within 30 days of the purchase of said stock, and_- 
that uzon default of such payments, plaintiff would have title to and own 
such stock free of any restrictions, liens or encumbrances. ae 

(c) They further fraudulently and untruthty ully represented to the 
piaintiff that there was currently pending, atthe option of the defendants 
"Arnold" and "Fowler" a purchase by them of a block of 100,000 shares of, 
Merck & Co.Inc. at an advantageous price,. from the proceeds of the sale wl 
wnich,the sums of money so invested by the plasisatt . and profit would be: 


oe 


further secured, collateralized and repaid. aa 
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4 


4 
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(d) The defendants "Kates", "arnold" and "Fowler" amonq others de 


attended a cl~sing on the 3rd day of March, 1972, at the premises of the 8 
‘ 34 
Bankers Trust Company, 750 Third Avenue} ‘New York City, New York, wherein: and 


whereby the defendants "Kates" falsely and fradulently represented that the t 
shares of stock bearing #U1828 and #1833 to be transferred at such closing“ 


ae 
had previously been released from the escrow agreement and amendment theretd, fae 
that said escrow agreement tf 
and/in no way restricted or encumbered the negotiability of the stock. ce 


(e) Acting in concert with the other defendants, and as part of the: 


aforesaid fraud and swindle, the defendant "Arnold" in his capacity as an’ ae 
£4 | sae 
attorney and counse| lor at law, pretended. to accept the aforesaid statements.” 


and rasreséstaeions of the defendants "Kates" as true, although the defendant 


knew that the aforesaid statements were false and fraudulent and without anya 5 : 
legal effect of any kind, nature or description. it | 


SEVENTEENTH: That upon information and belief, at all of the. tines 


AA 


herein mentioned, and at the time of such closing, the defendant ‘Sankers* a 

its agents, servants and employees were fully aware that the restrictions : 

on the sale of said stock were in full force and effect, the escrow agreenent 
fully binding and conclusive on the parties thereto, and that the defendants’: 
"Yates" had no legal right to sell, transfer or assign such stock certificate a 
free and clear of encumbrances, but remained silent and failed to disclose “Us 


ve 


such knowledge to the plaintiff or his representatives. < € 
EIGHTEENTH: That upon information and belief, the defendant.Bankers' 

aided and abetted the conspiracy and swindle, for the purpose of securing the. 

repayment of its loan from the defendants: "katgs"Jand for that reason ssid 


the conspirators in foistiag sie worthless collateral consisting of stock 


certificates #01828 and #1833 upon the plaintiff, ica its silent acquiescence’ 
eR 


me participation in the ae) which ‘took plate at its office, and its 


Bae 
, 


« 


¢ 
4 


NINETEENTH: That upon intotnattion ‘and’ ‘belief, the defendant, 


ee 


"Escrowee" contributed to the aforgsald onsniracy and frend by cmlanful ys 


and without authority,and in breach rr the’ escrow ‘agreement ‘and amendment : 
thereto, first referred to ; releasing from its possession and custody the 


aforesaid stock certificates wu 1GGe and #1833 representing the snares of¢ ie fi 


7 


stock which were the subject of oe escrow, prior to the occurrence of a,” Mad 
: > 


the conditions described therein, and delivering physical pos 2ssion ae such*? 


ae 


certificates with apparent power of Hypothecation to the defendants “aie 


‘mad 
TWENTIETH: That upon information, and belief, the defendant "Condon 


the aforesaid conspiracy and fraud, “in that ha ad notice and tnovtedge g. 


acquired by him as an attorney at law- associated” With the diner attorneys- 


- Ye i 
- pom, A 


for the defendants "Kates", of the existence ofthe. escrow agreements ae 
referred to above, their terms and ew and was fully aware of ‘the 


restrictions, encumbrances and limitations’ af — stock, its sale wre. 


hypothecation on and before the 24h day of "February, 1972, is an 
Toe 7. 2 ‘ 
TWENTY-FIRST: That despite such rot Yee ang knowledge, and aware ‘of 


the restrictions on the sale or transfer ‘of such? tock, he ' ‘acted as “counsel 


~ 
/*s ~~ 5 : 


to the defendants "Kates", in the negotiation; Brevaration ‘and execution, ‘of? 
the certain documents pertaining to the aie he Sale of ‘such stock” 16 tthe 
defendant "Arnold", wherein represeftations’ ‘andivarranties, we made by. the 4 
defendants "Kates" certifying the. negot iabiTi ty” "GF, Jot. stock certificates, 
their lack of. encumbrances and ‘the: sellers’ food, fitle by - stl ae 
THENTY-SECOND: That upon ~tnformpei Sager ier “he. fafiea ‘and 
neglected to disclose to the plaintiff % the ‘information high, he. Se Oeeeaeael. 
but remained Silent when there wee. Hab slae IS ie oO 
ea SNES a eee 


e9 


l4hba 
VVCNTY*-THIKD: That upon information and belief. the defendants 
"National" and "Take Two", their agents, servarts and employees participated, 


Joined, aided and abetted the aforesaid illegal scheme, consniracy and fraud, 


,, in that naving executed the escrow agreements, first referrec to, 
i thereby having imposed restrictions on the sale or transfer of such stock | 

certificates, they perinitted and ative physical possession of the | 
certificates to be and remain in the hands cf the defendants "Kates", with 
ostensible and apparent authority to negotiate and hypothecate the same. 

TWENTY-FOURTH: That each of the representations of the defendants 
above set forth were false, fraudulent and untrue, and were either known to a 
i » false when made or were made so recklessly and witnout heed to the conse- 
: quences, as to constitute fraudulent statements. 
TWENTY-FIFTH: Contrary to the aforesaid representations of the 

: defendants, the stock was subject to the restrictions imposed by the escrow a | 
| agreements; had not been released therefrom; nor was the stock negotiable, 
transferable or salable, free from encumbrance, restriction or limitation,nor 
did the defendants "Kates" or other defendants have good, marketable, un- | ie 
i encumbered title thereto, free and clear of any jiens. 
: WENTY-SIXTH: That the plaintiff believed the representations of 


the defendants, relied on them,and would not have entered into the aforesaid. hae 


i transaction, had he been aware of the falsity thereof. a ‘gl 


| TWENTY=SEVENTH: That upon information and belief, each of the = 


defencants entered into and participated in the aforesaid conspiracy and 


s 
« 


unlawful agreement to cheat, defraud and swindle the plaintiff and did and 4 


’ ‘ 

Pye | 

er 
Pe 


4 


| 

| ? 

| performed the overt acts abdéve described for said purpose and in furtherance® 
| of the conspiracy. 

| 

| 
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TWENTY-EIGHTH: That by reason of the premises plaintiff was 


deprived of the investment of $156,728. ,together with the sum of $50,090. 


ah i 


2 


profit, making a total of $206,728, io part of which has been paid, except a 
the sun of $50,000., leaving a ba vance due and owing in the sum of $156,728. 
with interest from the 3rd day of March, 1972. 

AS AND FOR A SECOND CAUSE OF ACTION AGAINST THE DEFENDANTS 

JACK J. ARNOLO AND JOHN BY FOWLER,JR. ee 

TWENTY-NINTH: Plaintiff repeats, reiterates and realleges each and 
every ailegation contained in the first cause of action as paragraphs "FIRST" 
througn "FOURTEENTH", inclusive, with tne same force and effect as if more 
fully set forth at length herein.  - oe ae : ee 

THIRTIETH: That on or about the 3rd day of March,1972, for good and “ 
valuable consideration, the defendants "Arnold" and "Fowler" entered into a a ‘ 
contract with the plaintiff, wherein and whereby, among other things, ‘they "|" 
agreed to pay to the plaintiff the sum of $156,728. his investment, together =| 
with the sum of $50,000. profit, within 30 days of the date of such agreenent, } 


-~* 


and further agreed to deliver to the plaintiff 40,384 shares of the stock of. 
the defendant "National" without any restrictions or limitations on its et 

and negotiation and having a market value of approximately $500,000. as securl yo 
and collateral for such payments. 


THIRTY-FIRST: That in breach of said contract,and in violation ofst 


terms thereof,defendants "Arnold" and “Fowler” failed; neglected and pee a: 
n- 


to make such payments of investment and profit,and failed to deliver to plat 


¢ ie 
tiff 40,384 shares of National stock as agreed ,unrestricted and unlimited ft .9 


to negotiability and transfe>,but on the contrary, delivered to the planes tte 


stock certificates representing such zanbbae 50° restricted am ye) limited: a ed ae 
Pra m ie * i ea fe a j 
to make them absolutely worthless. oe Py via . ‘e2 


. ee 
“+ AS« a. 
a 


cis ; 
THIRTY-SECOND: That by reason of the: Premises, plain ite, sustained 
aS ae Pie . - cy 3 


damage in the sum of $206,728., no cane: of erie has’ deen Cises — ve. sum 


$156,728. with interest from the 3rd day of March,1972. 


AS AND FOR A THIRD CAUSE OF ACTION AGAINST 
THE DEFENDANT JACK J. ARNOLD. 


THIRTY-THIRD: Plaintiff ranente, reieerates and realleges each and 
every allegation contained in paragraphs of the complaint designated “Pine.” 
through "FOURTEENTH" inclusive with the same force and effect as if more fully 
set forth at lengtn herein. , 

THIRTY-FOURTIi: That the de thatent "Arnold" was quilty of negligence 
and malpractice in that he failed to secure on behalf of the plaintiff 
unrestricted and unlimited stock; in that he failed to take the usual normal 
reasonable precautions to secure on behalf of the plaintiff, a valid title to 
unrestricted and unlimited stock having a value reasonably related to the sums 
of money it was intended to secure, but on the contrary accepted cocuments 
representations and papers from the defendant ‘Kates" wholiy inadequate for 
such purpose; in tnat he failed to exercise reasonable skill in the practice 
of his profession or to take such precautions as would normally be taken 
by a practicing attorney in the City and State of New York to secure un- 
restricted and unlimited stock as collateral; that he recklessly and careless] 


¢ 


failed to heed the plain endorsement of the legend on the stock certificates 


which indicated that said stock was restricted and limited as to negotiability 


and transfer; that contrary to the canons of ethics promulgated and/or adopted 


by the Association of the Bar of the State of New York, the said defendant 


while purporting to represent and act on behalf of the plaintiff, acted in 


nis own and conflicting interest; and in that the said defendant was otherwise}. 


careless, reckless and negligent in the premises, all to the damage of the *° Lg 


plaintiff in the sum of $156 ;728. 


AS AND FOR A FOURTH CAUSE OF ACTION AGAINST , 
THE DEFENDANTS JEROME B. KATES, JUDITH KATES AND, 
WILLIAM LONDON. . 3 


. * 
THIRTY-FIFTH: Plaintiff repeats, reiterates and realleges each and 


. i 
re EA 


every allegation contained in paragraphs of the complaint designated "FIRST", |< 


1h7a 

Chrougd “TOURTCENT I" inclusive with the same torce and effect as if more fatty | 
Set torta- at lencth nerein. | 
THIRTY*SIATH: That the defendants "KATES" and "LONSON" yew and | 

were well aware that tne 40,384 shares of National stock transferred from the 
cefenuant "Kates" to tne defendant "Arnold" by the purchase agreement of the | 
Feoruary,1972 were restricted and limited as to their neotiabiTity 

transfer and sale. ‘ | 


THIRTY@SEVENTH: That the defendants and each of them were guilty of 


fraudulent conceaiment in failing to disclose such fact to the defendant 


THIRTY-EIGHTH: That said fraudulent concealment was practiced by sai 


| 
| 
| 
"Arnola" and/or the plaintiff. 


defendants "Kates" for the express purpose of cheating and swindling the plain 
tiff herein,knowing full well that he would rely on the statements made to him 


that the stock was free from any limitations or restrictions on its negotiabiliity 


or transfer,and defendant "London" aided and abetted defendant "Kates", by his 
Silence and failure to speak. 


THIRTY-NINTH: That by reason of the aforesaid fraudulent alana 
plaintiff sustained damage in the sum of $156,728. plus interest from the3rd 
day of March,1972. | 

AS AND FOR A FIFTH CAUSE OF ACTION AGAINST 

ESCROWEE, NATIONAL AND TAKE-TWO. 

FORTIETH: Plaintiff repeats, reiterates and realleges each and every 
allegation contained in paragraphs of the complaint designated "FIRST" through 
"FOURTEENTH" inclusive with the same force and effect as if more fully set 
forth at length herein. 

FORTY-FIRST: That each of the defendants above described were 
negligent in that having executed between them an escrow agreement and amend- 
ment thereto, wherein and whereby the aforesaid 40,384 shares of ‘National" 
stock were to be held in escrow by the "“Escrowee" pending the conditions for 
release described therein, they allowed and permitted the aforesaid stock 


certificates #U1828 and #U1833 ,representing the aforesaid 40,384 shares of 


148, | 


“Ncvtonal" stock to leave the possession of tic "Escrowce" and to be del tvered| 


iNsiead to the possession of the ee ee 5 placing him in a position 


vewfully hypothecate, negotiate and transfer said stock, all to the damage of | 
the piaintiff in the sum of $156,728, 
FORTY=SECC.0: That plaintiff was free from any negligence contribu- 
ting to his aforesuid damage. 


AS ANO FOR A SIXTH CAUSE OF ACTION AGAINST THE 
DEFENDANT BANKERS TRUST COMPANY. 


FORTY-THIRD: Plaintiff repeats, reiterates and realleges each and ~ 
every allegation contained in paragraphs of the complaint designated "FIRST" 
tnrough "FOURTEENTH" inclusive, with the same force and effect as if more full 
set forth herein at length. 

j FORTY-FOURTH: That the defendant "Bankers", anxious to receive from 
cefencants "Kates" the repayment of its Joan foisted off upon the plaintiff 
wne wortniess 40,384 shares of restricted "National" stock, which it had bend 
as coliateral from "Kates" to secure said loan, and wrongfully and fraudulentl 
conceaied from plaintiff and "Arnold" that the collateral was restricted and 
iimited as to its negotiability, assignability and transfer, and was sub- 
stantially worthless. : 

FORTY-FIFTH: That further practicing such fraudulent concealment, 
the defendant "Bankers" its agents, servants and employees at the closing of. 


ee 
the transaction silently and without disclosure permitted and allowed the 


4 


defendants "Kates" to deliver an affidavit to the defendant "Arnold", to the 


effect that the aforesaid stock certificates were free and clear of any 
restrictions or limitations on'negotiability, transfer or assignment. 


FORTY-SIXTH: That continuing to practice said fraudulent concealment 
e J 


the said defendant "Bankers" its agents, servants nt employees made no offers 


to inform the defendant “Arnold" of the falsity. of. safd statement of the’. 
+3 P hy ak 
defendants "Yates" but on the Senrraey aided, abetted him and consented to . 
cs a 


A 
such deception by remaining silent, despite its prior’ knowledge and sine 


that the aforesaid representations of "Kates" were false and fraudulent a 


- a7 
ih Deak SEIS cnceitlcctm. Sa cent Bae eh n'a than bk ee we 


nies of ine intiff were to be paid over in reliance thereon. 

FORTY-SEVCNTH: That in further pursuance of such fraudulent 
concealment, the defendant "Bankers" at such closing accepted the plaintiff's 
monies in liquidation and repayment of "Kates" loan from the defendant 
"Bankers", although its officers and agents then were aware that such monies 
were being aavanced against worthless stock of "National", al] to the camage 
of tne plaintiff in the sum of $156,728. with interest from the 2rd day of 
March, 1972. 

LE 


WHEREFORE, plaintiff demands judgment against the cefendants in the 


sum of $156,728. with interest from the 3rd day of March,1972, together with 


the costs and disbursements of the within action. 


RUBEN SCHWARTZ 

ABRAHAM EPSTEIN, of counsel 
Attorneys for Plaintiff 

450 7th Avenue 

New, York 1,N.Y. 


YORIFICATION 
F NEw YORK, COUNTY OF Mew Jogit :SS. 
$.vcrl MALLTS being duly sworn, Ceposes end says chet re 


in the within action; that ne hes reac the foregoing 


and knows the contents thercof; that 


(de atiieiind mtn. sctiiinne Sed Ae 


eee een 2 we Se eae mee SHO een an 


- 


nformation and belief, and that as to these matters he silieves it to be - 


ence 


: Sworn to bSetore fie 


6 Gay of 
2 
LBve 
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EXHIBIT B - STOCK CERTIFICATE U 1833 


(Omitted hers but printed at p. 34a) 


Hl) 7 a La 
| AFF ABAVIT OF ABRAHAM EPSTEIN fit 
SUPREME COQRT CF TE STATE O7 NEW YORK .{ 
COUNTY CF REY YCRK h 


eet ee ee eee 


OSAMUCL MALLIS 


; Paintiff, 
il 


| ~agethst- 


||JERONE 8. KATES, JDITH KATES, JACK J. AS IDAVIT 
ARNOLD, SQHN 8. FC LER,J%. ,cCQUITY 
UNATIONAL INDUSTRIE |, INC. ,EQUITY- 
TAKE TV2,IKC.,THE “ATIONAL SAN% OF 
GEQRGIA, BANERS 7 UST COMTNY and 
I WELLIA? LONOOY, 


{| 


» 


t>fendants, 


* ee wew wn ese ceeeees-onen woe erewenecee ~<X 
i 
STATE Ce Mee 0s 
GQUN;Y CF Nex 57 OSS. 
1! 


ABRA'. EPSTEIN, being duly sworn, .deposes and says: | 


i 1, Il em trial counsel for the plaintif@ herein and mak: this affidavit 
'{n onposition to t 2 motions of tie cafendants 3enkers Trus: Comtery, referred 


‘ito fn tte complain’ as "Be-%ers" and Ki 111g London referre! to es "London", | 


* 


iy 
ito disn’ss the cor Taint for t-su‘ficiency pursuant to CP.” $271 /2)(3) 


if Fi 
2. The -ccite fons es co “he facts ere@’made by me upor inforvatfon and 
if Y 
: 
i belfef, the source of my info-mation and the crounds of my belie? being 
i 


r) ‘ } 
accounts of invest gatiens concucted by the office of the c:tor-cy of record fen 
t 


plaintitt, wich eve in the file turned over to me, cérresccndenc? crd inter- 


yviews with the ole nti?f, who resides in a County other thoi weere : ei 


my offices 


Cc. amce piaintitf persen:. | . 7 Ao centact with <s: -, caferdants @ 


ti P ' 
| he would OF necess *y,be compelled to rely on the documents descrised above, 1* | 
{i ‘¢ 

,n@ were MP-rce to's afficnviz, end it is fey that reason t-at seme has Seen 

' a4 spencsed Wo oo ees ge oti tuted, 


1 

| Bae 

' 4, That <letn 17 4s 4 practicing dent$st, residing 1: the County of Nasge:i;’ 
that the defendsnt cack J. feneld was a pre@tieing atterne: fn “avattan ang : 


, Mad O2eN aGti- in “uch nruveccicnal capactgy for plaintif’, in ax unrelated 
|) caster. | 


le ch ape “ 
[ ' 
“— 4 


* 


coe ee 
EE Sa 


es aa 


AERO SE LOB NERETRE ES INE ONE 0: RIES AT ETAL ASEM PEPIN WINE REMI PGE BE ARBRE ASR A RSME NURSE BOON EG SIE RABE SEE 8: 


iceman 
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H 5. The defendant John B. Fowler,dr. was also a client of defendant 


| Arnolc, was represented to be a stockbroker, an executive and agent of J.S. Love’ 
'& Co. 
6. Sometime prior to the 3rd day of March,1972, defendan* Arnold 


» approached plaintiff with a plan whereby plaintiff could earr $50,090.00 for a 


| 
| 
ishort tern investment of capital. | 


Briefly stated, plaintiff was to advance towards the purchase price 
iiof 40,204 snares of Equity National common stock from Kates, the sum of 
! $156,725.00, $25,000.0C having been previously paid by Fowler and Arnold. 
! The snares were to be held as collateral by olaintiff for thirty days 
‘at which time he was to receive the amount of his "investment" plus the sum of 
,09 “prorit”. 
The tarms of this agreement were embodied in a letter prepared by arnold 
| "annexed es plaintiffs Exhibit 1. 
At the same time, there was exhibited to plaintiff a certain purchase 
| agreement between Kates and Jack Arnold "as attorney", dated February 24,1972, 
been prepared by the defendant London as Kates’ attor 
'gale of “he stock to Arnold. There was no mention mace of the stock being 
escrowed or otherwise restricted. A copy is hereto annexed as picintiffs J 
Simultaneously, as additional bait, there was exhidited to p! laintifedy” | 
. the so-caliec "Cotion Contract", plaintiff's Exhibit 3 ernexed, evroorting to 


»giye vac’ Arnold "as attorney", an option to purchase 119,000 snares of Nerck 
' am - pean S ee 


—_—— 


ommon stock from Kates at sixty per cork of the then existing 
ee = 


stoc% which it developed later, Kates had never even owned. 


closing of the stock transaction was had at 


Co. Plaintiff was not present at the ciosins, 


cca tideiadildladainmreadonatiasiebedeaninietnmanmeniseimniahalonis saute dase Ee eae 
EOFS SI AEE EIR 0° NREL 8 SEO Ne SE MEIN oR 
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15ha 
|| having been assured by Arnold that he could handle it alone. On behalf of 
Bankers Trust Company ic wena the bank officer, Jack Jasper, and the 
“ — 
=e attorney, N° than Silverman. 
The reason for their presence was that Kates owed the Bank a balance 

i of $45,000.00 of a $50,000.00 loan, which he had not paid when due, but was 

liquidating on a monthly basis. The loan was secured only by the shares of 
Equity National stock in question, which bore in bold print on their face a 
legend indicating their non-negotiability and that they were subject to an 


escrow agreement. 


| 
| 


| 
| Arnold purported to act for the plaintiff as attorney. Kates was 


| present alone, his attorney, London, having absented himself. The money was 
| brought to the closing by a representative of Franklin National Bank, from 
|| whom it had been borrowed. by plaintiff. 


} When the stock certificates were finally pre duced { plaintiff's Exhibits): 
| 


Ml 4 and 5),Arnold took from Kates and Kates delivered to him, an affidavit (Exh.6) 


7 vere a swearing that the legend on the stock was meaningless, and that the 
Petty L weeek was free from any encumbrance. Arnold's motives in accepting so flimsy 
a | contrivance are highly questionable. He certainly could not have been acting 
Hh) engevoraet of plaintiff. He had apparently decided that no obstacle 
f to the closing of the deal should be interposed. 
Plaintiff's $156,728.00 was divided up between Kates and Bankers Trust” 
_ re who were thus “bailed out" of a loan collateralized by worthless stock 
even less reliable debtor. ee 
The bank with its investigative facilities certainly had notice and 
knowledge of the restrictions on the stock. The making of the loan itself, 
| based on such flimsy collateral, was not good sound banking practice, let alone 
} the character of the borrower. 
i For the bank to stand by while the fraudulent affidavit was prepared by 
i Kates and accepted by Arnold, in the absence of the plaintiff advancing the 


HA ~ 


f money, was something far more siqnificant than mere silence of a bystancer. 


155a 
The closing was in its office, under its auspices and the atmosphere 


was conducive to an aura of respectability and reliability. 


Instead of crying out indignantly at the perpetration of the outrage, 


the bank elected to participate in the spoils thereof, and "bail out" of its 


| 


bad loan. 


8. The attorney,London,had been an associate of the law firm which had 


| 

| represented Kates, when Equity Nationa? acquired his stock in Equity-Take ~~ ! 

Two Inc., and had issued the escrowed stock in partial consideration thereof. 
Despite the knowledge which he must have acquired in such capacity as 


| to the nature of the restrictions thereon, in preparing the purchase agreement 
| 

| 
| 


| 


(plaintiff's Exhibit 2) on behalf of Kates, who was now his client, he pointed] 


omitted to mention therein any encumbrances or lack of them. Couple this fact 


with his significant absence from the closing, where he knew the question would 


arise, and more than a fair case is made out of "fraudulent concealment”. 
Such an inference is buttressed by the fact that he subsequently again 


' acted as attorney for Kates when restitution of the sum of $50,000.00 was made 


| 

|on account. 
| 9. The incredible claims of the defendants Bankers and London to the 
leffect that they were not obliged to speak, and that they could with impunity 
jstend by, and watch must surely be made with tongue in cheek. The circumstances 
| 


whereby plaintiff was mulcted of a small fortune by the perjurious affidavit 


| 
acting on behalf of the absent plaintiff, constituted an outrageous swindle. 


of Kates (Exhibit 6), condoned and accepted by the attorney "Arnold" purported) 
To argue that "Bankers" a banking institution licensed as such by the State of 
|New York and that "London", a member of the Bar, had no duty to speak under 

iI those circumstances, is simply not a valid argument. Especially is this so, 
— defendants’ first-hand knowledge of the brazenhoax that was being 
perpetrated is reflected upon. If there was no duty upon them to break their 
\stlence, there was at least a solemn obligation on their part not to participate 


| 


in fraudulent concealment. By their acts and their silence, they created an 


cee etn enna 
aan aagaemaaainastatammmaaeeete 
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|impression of truth. They were guilty of more than mere forbearance to speak. 


| Each of them in their own self interest, had a motive for the concealment 
if ‘ 
| practiced upon the plaintiff. 

The complant spells out a good and meritorious cause of action. 


| Conspirators do not publicly announce their intent to defraud. In order to 


| 
i 
| 
| 


establish the allegations of the complaint, it is vital that disclosure pro- 


| 
| 
' 
{ 
} 


ceedings take place, including examination before trial of each of the 


| defendants and inspection of the documents and papers in their possession. 


The plaintiff here who has been cheated out of a substantial sum of 


| money js entitled to his day in Court in order to establish the merits of his 


| action. 
i WHEREFORE, it is respectfully prayed that the within motions be denied 
i 
Hin all respects. 


" Sworn to before me this 
L/W Aay of April,1973. 


al, 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT 1 - LETTER, OF JOHN. 157a 
a B,EQWLER DATED MARCH 3, 1972 ON 
' pears ae ae JACK J. ARNOLD'S STATIONERY 


Duits S020 
. * : : Mi * 
Enzpire «tate Budling 


eVew ‘Lfork, oy. Uy Lara ey 


a 


March 3rd.1972 
Dr. Samuel Malliis 
Rosyln, Kew York 
Dear Dr. Msllis: 


This letter is to confirm the agreement anc understanding 


with Mr. John B. Fowler and myself as respects your participation in the 
purchase of 40,384 shares of Equity Nationa] Industries, Inc. You are to 
advance the sum of $156,728.00 towards the purchase price of $181,728.00, 

oe the sum of $25,000.00 already having beer paid as a binder deposit on the 
purchase of the Egity shares. 

Ce The shares are to be held as collateral by you. It is 

agreed that within thirty, days or less you shall be reimbursed the funds oy 

edvanced by you plus a profit of fifty (50,000.00) thousand dollars for 

yous! participation in this trade. Upon the remittance to you of your 

investment plus fifty thousand doliars you will deliver the shares to 

Jack J. Arnold free of any incumerances. ee 


There is currently pending 4 transfer pursuant toa 


written option a block of 100,000 shares of Merck & Co.,Inc. out of 


which proceeds you will be reimbursed for the total sum of money #cc- \ 
ruing to you. This transfer will be completed during March,1972. 


Very truly yours 
> Ce wv 


ee ree as 7 Pa “= 
Jack J. Aynold, as attorney 


John B. Fowler 


2 a tien 


EXHIBIT 2 - PURCHASE AGREEMENT DATED FEBRUARY 24, 1972 


(Omitted here but printed at p. 


cain 2. - ahd CONTRACT 


THiS AGRCEMEN E ee this ¢< fly sey 
a e i ‘ 

4; Phe Co yt Me pla! ipa ot [ow ee 
SIZ fli A. 


KAL ES, or ns first part, rey nd Ja us Pox vn patie re te “yi 


: 
That in consideration of .$}],.00 in hand paid by sod 


socond party to First party, the receipt of whien ia herecy : 
scknowi edged, eaid first party hereby bargains, eo. 1S ene 


_srants to secona party the option and right for 
- one (1) month trom date, to purchase from first par 


Following property: 


140,000 shares of common stock oF Merck & Co., 1a 


% 

. f ~ * ° . 
at sixty (0%) percent o7 the then existing market price to 
be jetermined by computing the preceding Five Gay average 


closing price. 
The delivery of the Merck & Ca., ine. shares snail 


ce) 
0 
UV 


be validly and properly tssued and good title with no encumbran 
ot any nature except for Securities and Exchange Commission ruies 


or regulations. 


: i WITNESS our hang and seais at New York, New York . 
dé * 


a) Ta 
é 


uf sie g¢ day or Peunuers, i972. 
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LNOLVIOUAL ACKNOWLEDGEMENT 


STATE OF NEW YORK, COUNTY OF NEW YORK, os: 


Before me the undersigned, a Notary Public, ia and 
th ee 


fod a. 


4 


food ° : “ pls ta 
for said County and State, on this _/ jj day of | ee 


C ~« ‘ e S 
ier ea ina a ot ot en a 
1972, personality appeared A ee a ee 


to me known to be tne identical person who GxceLtcc 


fond 
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(Omitted here but printed at p. 31a) 


EXHIBIT 5 - STOCK CERTIFICATE # U 1833 


(Omitted here but printed at p. 34a) 
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might bave something to hang his hat on, :cacly, that 1t was go icrk what 
‘he legend appearing on the stock certificates could not be seen by 
plaintiff's representatives? Your deponent mates this argument not 
facetiously, but as an indication of how far Mr. Epstein will stretch the 
rubbex: band to attempt to hold BANKERS TRUST Co:TANY in the case together 
with the seven (7) other defendants that plaintiff is suing. 

In a desperate plea for denial of the moticn of BANKERS TRUs7) COMPANY 
to Gismiss the Complaint, Mr. Epstein requests that disclosure proceedings 
take place. J am sure the Court will not heed such & plea because not one 
scintilla of evidence can be adduced, os te not already disclosed in the 
motion papers, and in the documentation submitted by both parties as 
Exhibits. 

For the foregoing reasons, I again urge that the motion of the 
defendant, BANKERS TRUST COMPANY to dismiss plaintiff's Complaint be 


respects grented. 


Sworn to before me this 


loth, Gay of May, 1973. 
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VERA E. HEPCURN 
Rotary Public. State of New York 
No. 71-1765450 
Qualified in New York Cou 
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OPINION OF NADEL, J. 


SUPREME COURT : NEW YORK COUNTY 


INDIVIDUAL CALENDAR PART 8 


SAMUEL MALLIS, 
Plaintiff, 


-against- 


Index No. 25831/72 


JEROME B. KATES, JUDITH KATES, 
JACK J. ARNOLD, JOHN B. FOWLER, 
JR., EQUITY NATIONAL INDUSTRIES 
INC., EQUITY-TAKE TWO, INC., THE 
NATIONAL BANK OF GEORGIA, BANKERS 
TRUST COMPANY and WILLIAM LONDON, 


Defendants. 


The three separate motions for dismissal of the complaint 
brought at various times by defendants, Equity National Indus- 
tries, Bankers Trust Company and William London are consolidated 
for the purpose of this disposition. 

Plaintiff, a dentist, entered into an arrangement with 
his own lawyer, defendant Arnold, whereby he advanced the sum 
of $156,728 for one month, and was to receive a "profit" of 
$50,000.00. As collateral for this loan, plaintiff was to 
hold 40,384 shares of Equity National Industries, inc. There 


is absolutely nothing in the letter from defendant Arnold and 


168a 


defendant Fowler, whose status In this transaction is otherwise 


undefined, to Indicate from whom the Equity shares would be 


obtained. Plaintiff received $50,000.00. He did not even 
attend the closing where his funds were transmitted by an of- 
ficer of Franklin National Bank. 

The Equity shares were restricted. The two stock certifi- 
cates bore a legend to that effect on their face, and on the 
reverse side spelled out an Escrow Agre-ment held by the Na-~ 
tional Bank of Georgia. Arnold asked for and received an af- 
fidavit from defendant Kates to the effect that the restriction 
legend had no force and effect. The shares were held by de- 
fendant Bankers Trust Company as collateral for a loan it had 
made to defendant Kates. The closing took place at Bankers 
Trust. Plaintiff thereafter found the stock to be without 
value and brought this action in conspiracy and fraud against 
all parties having any connection whatever with the shares or 
the transaction. 

Defendant London, who was Kates' counsel, drafted an 
agreement between Kates and Arnold, and had no knowledge as 
to the existence of plaintiff. Moreover, he did wt attend 
the closing. Plaintiff alleges he was guilty of silence where 


he had a duty to speak, which amounted to a "fraudulent con- 


169a 


cealment"' because he knew of the Escrow Agreement and did not 


inform plaintiff, 


Bankers Trust is likewise charged with the same duty to 
speak for the protection of plaintiff Equity National Indus- 
tries, Inc., and is charged with both fraud and negligence In 
permitting ''escrowed stock" into the possession of defendant 
Kates, thereby allegedly aiding and abetting in the swindle. 

Plaintiff is proceeding under several fallacies with re- 
spect to facts. The Escrow Agreement sets up two classes of 
shares, conditional shares which were issued to the stockholders 
of the company being acquired subject to recall {tf certain pro- 
fits were not realized, and final shares, which were held by 
the escrow agent until the number of final shares to be ex- 
changed for conditional shares could be determined. The con~ 
ditional shares had a restrictive legend placed on both face 
and back of each certificate. The restriction did not per se 
make the stock "worthless" as plaintiff contends. Equity Na-~ 
tional did not allow “escrowed shares" to circulate. These 
were final shares under the terms of the Escrow Agreement, which 
plaintiff could have determined from the National Bank of Geor- 
gia, the escrow agent, as well as transfer agent, if he had 


taken the precautlon of examining the stock certificates. 


170a 
The leading case on where there is a duty to speak is 


Amend v. Hurley, 293 N.Y. 587, which holds that barring a fi- 


duciary or confidential relationship there fs no duty to speak. 


Plaintiff had absolutely no relationship with defendants London, 
Bankers Trust or ECyulty National. He was not even a purchaser 
of the shares, according to his letter arrangement with Arnold. 
No matter what he chooses to call his participation in this 
"investment", the Equity shares are called "collateral" and he 
is guaranteed repayment out of another stock transaction, 

The "fraudulent concealment" he alleges against these de- 
fendants must fall on the basis of plaintiff's own exhibits 
in opposition to these motions. The legend showing a restric 
tion on the sale or hypothecation of the shares appears on the 
face and back of both stock certificates. The court is unable 
to determine when or how plaintiff could or should have been 
informed by these defendants, who could not and did not know 
of his existence prior te the closing when he did not attend. 

The motions to dismiss by these three defendants are gran- 


ted. Settle orders. 


Dated: July 13, 1972 
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| AFFIDAVIT OF SAMUEL MALLIS AND FRANKLYN KUPFERMAN IN OPPOSITION 
‘ UNITED STATES DISTRICT COURT 
i SOUTHERN DISTRICT OF NEW YOR< 
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SAMUEL MALLIS and FRANKLYN KUPFERMAN, 


Plaintiffs, 


} 
‘4 
‘ 
{ 
! 


; 
i 
' 
t 
t 


FEDERAL DEPOSIT INSURANCE CORPORATION, _ : AFFIDAVIT 
EUROPEAN AMERICAN BANK & TRUST COMPANY, 

| FRANKLIN NATIONAL BANK and BANKERS TRUST: Civil Action File No. 
eae 78 Civ. 909 


| 
| 
| 
JU -against- 
| 
| 


Defendants. 


4 


|STATE OF NEW YORK) 
) SS: 
) 


SAMUEL MALLIS and FRANKLYN KUPFERMAN, both being duly | 


}sworn, depose and say: 
‘ i 


4 


We are the plaintiffs in the within action. We submit 


? 


We are both dentists practicing in Leng island. In 


| approximately February of 1972, Ceponent MALLIS had a conversation 


t 


‘with one Jack Arnold, an attorney in the City of New York. Arnold 


‘oo. &. Love & Co., a stock brokerage firm, had made a deposit 


| Equity National Industries, Inc. Arnold told MALLIS that the 


| securities were unregistered, but that they would become marketable . 


i 


‘72a 
‘within a short period of time thereafter by reason of the promul- 
: gation of a new Rule promulgated by the Securities and Exchange 
Commission. Arnold told MALLIS that the entire purchase price for 
| the 40,000 shares was approximately $181,000.00 and that approxi- 
| mately $156,000.00 was urgently required to complete the purchase 


‘ in default of which the deposit money would be forfeited and the 


} 


’ 


i 
i 
| 
teat ilon, of the bargain would be lost. Arnold inquired of MALLIS 
| 


‘as to whether he or anybody in his circle was in a position to 


H 


aw the necessary funds to complete the transaction and offered! 
| 
(an incentive a profit of $50,000.00 therefor. Arnold was able to } 


ie 


justify the $50,000.00 increment because the market value on the 


‘American Stock Exchange of the stock of the issuer was between 


‘$10.00 and $13.00 per share, and the sale of the securities would 


MALLIS had no such funds available. However, since 


| 
| 
: 


‘acquaintances to see whether the funds could be raised. Amongst 


i 
’ 


‘others, MALLIS called the plaintiff KUPFERMAN, his brother-in-law. 


\fhe funds could not be raised privately and accordingly KUPFERMAN 


‘called John Murfitt, then an officer at the FRANKLIN NATIONAL BANK, 


| 

1 
4 

{ 


{ 
H 
{ 
{ 
4 
t 
{ 
j 
\ 


for the purpose of inquiring as to whether the bank would be in- 


' 
} 


terested in participating in this transaction. Deponents at that 


| 


‘time had no thought whatever of themselves becoming involved as 


———— 
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Murfitt promptly returned KUPFERMAN's communication 
to advise that he had checked out the transaction; that it ap- 

» peared to be fair and regular; and that it represented a business 
opportunity which, however, the bank would not be willing to 
directly participate in, but would willingly advance all of the 

funds necessary to us in order that the transaction might be 


. consummated. 


The following day, March 3, 1972, we attended at the 
' office of the FRANKLIN NATIONAL BANK, Uniondale Branch, prior to 
ae official opening, as directed by Murfitt. We there signed 
‘ documents which had been prepared by Murfitt. We were not requested 
to provide any collateral, nor did we in fact provide any collateral. 
| Following execution of the documents, Murfitt advised us that it 
; would be unnecessary for us to attend the closing scheduled for 


later that day because he himself would attend in our stead and 


' disburse the bank funds. We thereupon left the bank and went to 


' our respective offices. 


In the latter part of the afternoon of the same day, 
| Mux fitt delivered the securities to the office of deponent 
| KUPFERMAN and stated that with the exception of the production of 
the Escrow Agreement to which the securities referred on their face, 


“the transaction had been completed quite regularly. 


Deponents first became concerned when we received the 


' Escrow Agreement to which the certificates referred on their face. 


We then understood that the certificates had no! been 
issued in the first instance. We thereafter were in communication 


with various law enforcement agencies,but all to no avail. 


We had been advised prior to the closing that the 
securities in question were in the hands of BANKERS TRUST COMPANY. 
on the morning cf the closing, Murfitt advised us that the securities® rs 
'were held by BANKERS TRUST COMPANY as collateral for a loan to 
Jerome and Judith Kates, who were the owners thereof. At least 
;, one of the checks was to be drawn payable to the joint order of 
Jerome Kates and BANKERS TRUST COMPANY. We subsequently learned 
chat without our authority, the designation of BANKERS TRUST COMPANY 
las a co-payee on that check had been stricken out at the time of 


i 
i Closing. 


We also subsequently learned that BANKERS ‘RUST 
COMPANY had been placed upon direct notice by the issuer of the 
| eebariedes that the securities had not been regularly issued, but 
| rather conditionally issued, and that they could not and should not 
oe sold, transferred or hypothecsted because they were worthless in 


‘that the conditions pursuant to which they had been issued had not 


‘been met. We were also advised that at the very time of the closing, 


‘Kates and BANKERS TRUST COMPANY had both been named as Parties- 


Defendants in an action pending in this Court under Index No. 


‘972 Civ.503, and that the securities in question, amongst. others 


. 


‘of a similar issue, were the subject matter in iss 


’ information from us and our representatives and, 


| 
{ 
| 
iy 
‘ 


; 
| 


We would not have become interested in this tr: 


tion if other securities of the issuer were not regularly 
traded on the American Stock Exchange and if the then current 

price of the securities when regularly traded were not at leat 
several times the amount of bey we had Ae 


in consummating the transaction. 


We are informed by our attorneys and believe that 


we have a good and meritorious cause ©f action (a) against the 


defendants FEDERAL DEPOSIT INSURANCE CORPORATION and EUROPEAN 


AMERICAN BANK, as well as FRANKLIN NATIONAL BANK for cancellation 


rescission of any obligations claimed by them to be owing by us, 
y g 4 yy 


(b) against BANKERS TRUST COMPANY which withheld vitally material 


actually misrepresented that the securities in question were 


genuine when in fact they were net. We, therefore, respectfully 


pray that the motion for an order uf dismissal be denied. 


SAMUEL MALLIS 


FRANKLYN KUPFERMAN 


Sworn to before me this 


14th day of May, 1975. 


Nog 
Nelary Pub c, SI 
No. 30-1710850 Qu! 
Commission Expires 


& Gt iiw York 


1 Massau County 


March 30, 19, 


as we are informed, 
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OPINION OF POLLACK, D.J. (Filed September 30, 197577 } 


UNITED §TALES DISTRICT COURT V 
SOUTHERN DISTRICT OF NEW YORK 


SAMUEL MALLIS and FRANKLYN KUPFERMAN, : 


ae ) 7 Plaintiffs, : 43/c3 


5 
} 


¥. 


FEDERAL DEPOSIT INSURANCE CORPORA- 
TION, EUROPEAN-AMERICAN BANK & TRUST 
COMPANY, FRANKLIN NATIONAL BANK and 
THE BANKERS TRUST COMPANY, 


75 CIV. 909(mMp) 


ee 


MEMORANDUM ie 


Defendants. 
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HAUSER & ROSENBAUM oe a 
Attorneys for Plaintiffs 4, i oe 
mh, 4 350 Fifth Avenue hat Oe : 
New York, N.Y. 10001. “23 : 
* By: Noel W. Hauser, Esq. S 2 Bee 


HUGHES HUBBARD & REED 
Attorneys for Defendant (Federal Deposit Insur- a 
nee Corporation as Receiver of Franklin aes 
National Bak) 
One Wall Street 
oe New York, N.Y. 
. By: Robert S. Anderson, Esq. 
¢ ' “S@ULLIVAN & CROMWELL _ 
Attorneys for Defendant (European-American 
o Bank & Trust Company) 
48 Wall Street 
@¢rq New York, N.Y. 
: By: John L. Warden, Esq. 


. 


OCT 0 1975 


CHARLES LEEDS, ESQ. 


Attorney for Defendant (Bankers Trust Company ) 
1775 Broadway, New York, N.Y. 10019 
By: Nathan Silverman, Fsq. 
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MILTON POLLACK, District Judge. 


Federal Deposit Insurance Corporation (FDIC hereafter) 
and European American Bank (EA) are successors in interest 
to ae insolvent, Franktin National Bank (FNB). 

pieiniiete: two dentists, borrowed $156,000 from 
-FNB on March 3, 1972, and now claim that the loan (reduced 
substantially by repayments on account) violated Regula- 
tion U (Federal Reserve Regulations 12 CFR Section 221.1 
et seq.) prohibiting loans secured by margin stock in an 
amount in excess of the prescribed maximum loan value of 
the stock. ‘Plaintiffs contend in their first claim for 
relief tpat the loan os made for tiie purposes of carrying 
or acquiring margin stock and ‘is therefore void and that 
it should be declared that they are not liable thereon. 

Since the loan was neither directly nor indirectly 
maGe for the purpose of carrying or purchasing "margin 
stock" or being secured thereby nor were the arrangements 
with ptaintiees sntotnsies as a subterfuge for avoidance 


of Regulation U by FNB, the first claim fails to state a 


claim on which. federal relief may be granted. 


ey, 
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Plaintiffs, Mallis and Kupferman, arranged the loan 
from FNB based solely on their signatures to a loan agree- 
was 
ment. Their purpuse’to take advantage of a business 
oppertunity which they hoped would yield them a $50,000 
profit.. The opportunity involved the loan by them of money 
to one Fowler and his attorney Arnold on the obligation to 
repay the same on certain conditions with a $50,000 bonus 
or profit for: the accommodation. Fowler had made 2 deposit 
toward the pivebene of 40,000 shares of Equity National 
Industries, Inc., a needed more funds in order to 
couiphbee the purchase. The shares were held by Bankers 
Trust ‘Cpmpany, a defendant herein, as collateral for a 
loan to the qbares® owners, Jerome and Judith Kates, who 
were,the sellers in the transaction with Fowler. 

The shares were unregistered, but Arnold is alleged 
to have represented to Mallis that they would become 
marketable in the near future because of a new rule promul- 
iqated by the SecYeities Exchange Commission. The shares 
if marketable would have, according to plaintiffs, been 
worth at leaste$400,000. 
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In actuality, the shares were subject to a restr ic- 
tion that ultimately made them worthless. They had been 
issued to the Kates pursuant to the agreement by which a 
company called Take-Tyo, Inc. was merged into a subsidiary 
of Equity. The two certificates for the shares bore legends 
indicating that the shares had not been registered under 
the Securitie> Act and could not be transferred except in 
accordance with an escrow agreement to which they were 
subject. Under the escrow agreement, depending on whether 
specified earnings conditions for the prior business of 
Take-Two were met for specified ren the shares would 
be returned to Equity to be either cancelled or reissued 
without the restrictive legend referring to the escrow 
agreement. 

By letter Qf March 1, 1971, Equity wrote to Bankers 
ie ee held the shares &s collateral on an August 
1978 lodk to the Kates, indicating that the earnings 
requirement had S¥t been met for 1970 and requesting that 
the Equity shares issued to the Kates be delivered to Equity 
in aecordance* with the escrow agreement. Bankers Trust 


declined tédo so. Equity brought suit in New York to 


Au 
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obtain a cancellation of the shares but the suit dia not 
proceed to a judicial determination. Equity ultimately 
brought suit in Delaware state court in May 1974 to obtain 
or to void the certificates of stock, naming the Plaintiffs, 
the Kates, and FNB as defendants, but not Bankers’ Trust. 
This sue aie did not go to judgment. Plaintiffs allege 
that the shares are now worthless, and indeed were worth- 
less at the time of the Mallis-Arnold-Kates agreement 
culminating in their sale. At the closing of the sale, 
the funds transferred to Kates as consideration for the 
stock were turned: over to Bankers — .1. payment of the 
outstanding indaneiniwe of the Kates to Bankers Trust. 
Eanke*s Trust then released the stock. Plaintiffs took 
the shares as collateral for their ioan to Arnold and 
Fowler and now hold them after default by those borrowers. 
Plaintiffs, as noted Supa, seek to cancel their 
omy “indeBtadness to FNB and its successors by alleging that 
the Lien to ‘them wis in viqlation of Regulation U of the 


Board of Governors of the Federal Reserve System, 12 C.F.R. 


the ae 
§2@1.1 et seq.4 as having been secured by stock for the 


purpose of Purchasing or caryyirg "margin stock” in an 


mn, 
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amount in excess of the prescribed maximum loan value of 
the collateral. 

Plaintiffs' allegations on this point fall short 
of adequacy in at least two ways, even assuming arguendo 
that they have sufficiently alleged that the loans were 
Secured by stock. Cf. Freeman v. Marine Midland Bank- 
New York, 494 F.2d 1334 (2d Cir. 1974). The shares in 
question here were not "margin stock" within the meaning 
of Regulation U, and there was no loan for the purpose of 
purchasing stock within the meaning of that regulation. 

The only definitional category = margin stock 
which arguably applies to the caetid inne of Equity common 
stock involyed herein is that’ of stock "registered on a 
national securities exchange". It appears that listed 
shares of Equity common stock were in fact registered and 


traded on an axchange at the tNme of the transaction herein. 


HayeVver “those ehares here involved were neither registered 


nqr ifsted on a national securities exchange. 
* and FDIC have introduced the listing application 
subnieces . to the American Stock Exchange by Equity for the 


listing of a number of categories of common stock including 


nBe 
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"175,000 additional shares of its common stock 


« upon official 
notice of issuance, which represent the maximum number of 
shares which the Company may be obligated to issue to the 
former shareholders of Take-Two, Inc. ... if the earnings 

- of the business formerly conducted by such company reach 


certain specified levels." (emphasis added) (Exhibit A 


to Howard affidavit, May 16, 1975). 


Ip order for such shares to have been actually 


sae 


listed, Equity would have had to formally notify the Exchange 


that the conditions had been met, a “fegistration authoriza- 


te 
2A ae 


tiby” indicating the number of shares would have had to be 
ecmeieh ws the Exchange, and a listing fee would have had 
' to be paid by Bquity. A review of the American Stock 
, Exchange file indicated that none of these steps had ever 
been taken, and that the shares were never listed, which 
is hardly surprising given deckiie efforts to have the 
wWicee eGieneds to it. (See Howard affidavit, supra, 
oe ~~ 
; qf 3 and 4). : . 
. Contrary to plaintiffs' assertions, shares of stock 


: @ + 
are not "registered" on a securities exchange within the 


bad 
meaning of Regulation U when they are not themselves listed 


merely because other shares of their class are listed. 
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See Published Interpretations of the Board of Governors 

of the Federal Reserve System, ¥ 6440 (1971) (Kegulation 
U,not applicable to loan to purchase newly issued stock 
during initial over tke counter trading period prior to 
the stock ‘amusibie registered (listed) on a national 
eecurities exchange") . The opinion letter of an attorney 
for the Board of Governors submitted to this Court by the 
plaintiffs is not dispositive here since the question 

the attorney was answering if ;.ot on point with the 

issue in contention. Since the Equity shares purchase 
from the Kates were not registered —- national securities 
exchange and fit into no other category set out in Regula- 
tion U, they were not "margin stock" within that regula- 
tion's meaning. 

Regulation.U bars a grant of credit directly or 
indirectly pecured by any stdewk for the purchase or carry- 
inf of fargin stock. EA and FDIC argue that the only situa- 
tion “in which Red@ lation U applies to loans made to a borrower 
who in.turn relends the funds to a third person for the pur- 
chase of sto¢ksis if the initial borrower is engaged 
principally or as one of his importani: activities in the 


business of extending credit for the purpose of purchasing 


ae we. 
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margin stock. See 12 C.F.R. § 221.3 (qy. They argue that 


if Regulation U applied to every loan of the type in this 


case, 12°&.F.R. §221.3(q) would be superfluous. 


It may ‘well be that Regulation U would nevertheless 
be applicable if the initial borrower were simply inter- 
posed ae a subterfuge for a bank's avoiding the regulation, 
but wa is plainly not the situation here. Plaintiffs 
were’ clearly more than nominal intermediaries between FNB 
and Arnold in light of their own prospective profit. Thus, 
it bieieis be fairly argued taat the manne by FNF to the plain- 
tiffa was made for the purpose of purchasing stock within 
the ies of Regulation U, even though the funds were 


: e 
ultimately used by Arnold to purchase stock. 


As a second claim for relief, plaintiffs allege a 
‘ 


: pendent claim against FNB basgd on allegations of common 


_ law fraud consisting of alleged misrepresentations of an 
; vm 


“ 


officer of FNB tuaythe effect that he had reviewed the trans- 
ig Be © * 


action and thac it was regular in all respects. Since 
there is fio fgderal basis for this suit, tere being no 
Regulation. claim, there is no basis for pendent juris- 


ae 
diction and the second claim must therefore be dismissed. 
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Leave to emend to assert this claim under Rule 10b-5 of the 
Rules and Regulations promulgated pursuant to Section 10b of 
the Securities and Exchange Act wf 1934, as amended, will 
be denied as unavailing to plaintiffs who were not purchas- 


erg within the requirement of the Birnbaum doctrine, 
Birnbaum 4, Newport Steel Corp., 193 F.2d 461 (24 Cir. 1952), 
as adopted in Blue Chip Stamps v. Manor Drug Stores, 42 


U.S.L.W. 4707 (June 9, 1975), oe Vess (A975). 

The mere acceptance of a stock pledge as collateral 
in.a privately negotiated transaction’ between borrower and 
lender does ae of itself bring a transaction within the 
scope of the federal securities laws. See, e.g., McClure 


v. First National Bank of Lubbock, Texas, 497 F.2d 490 
ONS Bank O» Lubbock, Texas 


(Sth Cir.. 1974), cert. denied 43 U.S.L.W. 3449 (1975): 


Rosen v. Dick, {1974-75] CCH Fed. Sec. L. Rep. 494,786 
% 


(S.D.N.¥. Sept. 3, 1974). Thus, even if the FNB loan to 
may -. 
Mablis and Kupferman were secured by a pledge of the Equity 
&, . 
sick, whieh ig disputed by EA and FDIC, plaintiffs could 


e 


Still not, #tate a claim entitling relief under Rule 10b-5 
¢ +» 


or that basis since no purchase or sale was involved. 
‘sa 


+ 


Similarly, there was no purchase by plaintiffs in 
this Sone: i ues nimigie loaned the funds to Arnold and 
Fowler,. a had nied contracted to buy the stock in 
question, While the latock later came into plaintiffs’ 
posaession as collateral for their loan, the consideration 
for that loan was the obligation by Arnold and Fowler.tc 
repay with a idea Attempts to characterize the trans- 
action as a purchase of the stock by plaintiffs are not 
convincing. To allow a in plaintiffs' situation to 
gue under Rule 0b-5 would be to expand the class of 
prospective litigants under that rule to an extent uncalled 
for by tne words of the rule or the statute. Cf. Bolger v. 


Laventiiol, Krekstein,' Horwath & Horwath, 381 F. Supp. 260, 


267 (S,D.N.¥. 1974), 


‘ 
" .The third claim seeks relief only acainst Bankers 


Trust iene for orally asserting that the stock certificates 
ie Fig Longer ayeject to the restrictive legend thereon 
Ceing them to an escrow agreement while allegedly having 
knowledge that the certificates were void. 

@ -@ 


While this third claim is predicated on fraud under 
tw 


the Securities Act of 1933, as amended, no federal claim is 


“  -1ll- 
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asserted on which relief may be granted since plaintiffs 
were not "purchasers" of the securities. For the same 
reason, plaintiffs! offer to amend their complaint to 
assert a claim under § 10 of the Securities Exchange Act 
based on this allegation would be unavailing; permission 
to so amend ig denied. 

With respect to their offer to amend this third 
Claim, plaintiffs claim that strict adherence to the 
Birnbaum purchaser-seller requirement for l10b-5 suits is 
no longer meenetes in light of the holding in 
Superintendent of Insurance v. Bankers Life & Casualty Co., 
404 uds, 6 (1971). This claim is unpersuasive in light of 
the fact that’the plaintiff in Bankers Life (the liquidator 
es Manhattan Casualty Co.) was clearly within the scope of 
the B? :abaum rule. See Haberman v. Murchison, 468 F.2d 

: « 


L308, 4321 8.5 (20 Gir. 1972). 


Be a, 
Sp 
“ 


In Bankers Life the Supreme Court recognized that 


 - 
*“treditors of a corporatién in the process of being liquidated 
have an interest in a suit brought by the liquidator, but 

¢ 2 : 
the Court carefully added that 


i 
ae 
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‘eee the fact that creditors of the defreuded 
corporate buyer or seller may be the ultimate 
victim does not warrant disregard of the 
corporate entity ... 


The crux of the present case is that Manhattan 
[the corporate’ seller] suffered an injury as a 
result of deceptive practices touching its sale 
pf securities as an investor. Bankers Life, 
g@upra, at 12-13 (emphasis added) 


; Opinions in the Second Circuit since Banker's Life 
have reaffirmed the vitality of the Birnbaum purchaser- 


Beller doctrine* except in a few narrow and irrelevant: 


categories of cases. Haberman, supra; International 
be * a eosin reenter 


Conttols Cofp: v. Vesco, 490 F.2d 1334, 1343, 1346 n.16 


(24 Cir. 1974); Petersen v. Federated Development Co., 
387 ->. Supp. 355, 358 (S.D.N.Y. 1974); Gurvitz v. Bregman, 


: é 
379 F. Supp. 1263, 1286 (S.D.N.Y. 1974); Davidge v. White, 
377 F. Supp. 1084,° 1087 (S.D.N.yY. 1974); Goodall v. Columbia 
S. : 
Ventures, Inc), 374 F. Supp. 1324, 1329 (S.D.N.Y. 1974). 


ot ie Leave to join Arnold and Fowler as involuntary 
x. + 
parties puraggt to Rule 19 of the Federal Rules of Civil 


« 
a 


Procedure is a@lao denied. 
“ ‘Rule 19(a) provides that 
“oe 


[a] Persons to be Joined if Feasible. A person who 
is subject to seryice of process and whose joinder 
will not deprive the court of jurisdiction over 
the subject matter of the action shall be joined 
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‘ag a. ‘party in the action 4@ (1) in his absence 
.& complete relief cannot be accorded among those 
“already parties, or (2) he alaims an interest 

relating to the subject of the action and is so 
we . gituated that the disposition of the action in 
es his absence may (i) as a practical matter impair 
‘en jor impede his ability to protect that interest 
‘or (ii) leave any of the persons already parties 
' subject to a substantial risk of inevrring double, 
* multiple, or otherwise inconsistent obligations 
by reason of his claimed interest.... 

None of the requirements of this Rule are satisfied 
by plaintiffs' request. In the absence of Arnuld and 
Fowler “complete relief" can be “accorded among those 
already parties." Dismissal of this action would in no 
way “impair or impede" the ability of Arnold and Fowler 
to "protect their interests," nor would it "leave any of 
the persons already partie’ subject to a substantial risk 
of inexwrring double, multiple, or otherwise inconsistent 
obligations by meason of his claimed interest." 

The general rule is “that if the merits may be 
™~ 2, 

*,determined without prejudice to the absent party, the 
«Court “will strain hard.to reach that result." Bourdieu 
v. Pacific Oil Co., 299 U.S. 65, 70 (1936); Charron v. 

Meaux, *0 B.R.D. 619, 622 (S.D.N.Y. 1973). 


FDIC has joined ip the motion to dismiss submitted 


-)4. 


by EA end FDIC pnd EA have submitted a joint brief setting 


“i forth eneig sardines ebaneag on the viability of the complaint. 
i 5 wy a 

The ‘positions pt —— two defendants are identical on 

a . fo 4 


oo _ these issues, The sich is granted. The first claim 


fe is disniased for failure to state a federal claim upon 


ae 


whch relief gan he granted. The second claim is a 


== 


common law claim pendent for jurisdiction on the first 


i aoe pee ee) eee 


, - glaim and is consequently dismissed for lack of subject 


He matter jurisdiction over it. 
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«4° .pankerg Trust submitted two ceeiaades to the Court 
; , 


~ = 
ed wo Pag 
age 

; 


fay urging dismiseal of the third claim in the complaint 


: # which is — against it alone. The plaintiffs have 
‘ $ ; af 


presented these legal arguments on this point and have 


——F 
~ 


responded to the Bankers Trust affidavits. That motion 
; \ 
ig granted. The third claim for relief, the only one 


a@irected towards Bankers Trust, is dismissed for failure 
Ne * 


to,gstate a clagm upon which relief can he granted and 
%. 


es 


for lack of jurisdiction over the subject matter of the 
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controversy attempted to be raised therein. 


see 


If appears that FNB is an insolvent, whose interests 
eo 
in this case have passed to FDIC and/or EA, and it thus 


seems appropriate to terminate this litigation in this 


-15- 


Court by dismissing the claims as to FNB as well. 
' Complaint dismissed in its entirety. 


SO ORDERED. 


0. yo 
L 
A 
September a0, 12975 Milton Pollack ~ Ce 
U.S. District Judge 
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LETTER OF NOEL W. HAUSER TO JUDGE POLLACK DATED MAY 6, 1975 
WITH ENCLOSURES ' (Filed November 17, 1975) 


May 6, 1975 


Honorable Milton Pollack, 

United States District Judge 
_ United States Courthouse 

Foley Square 

New York, New York 


Res: Mallis v. Federal Deposit: Ins.Co., 
et al. 
75 Civ. 909 


Honorable Sir: 


Yesterday we submitted to the Court a Memorandum 
of Law demonstrating the viabi_ity of the claims of the 
Plaintiffs against each of the defendants.AtPage 16 of that 
Memorandum, reference is made to a conversation had between 
the undersigned and an attorney who represented Equity 
National Industries prior to March 2, 1972, when plaintiffs 
became interested in the acquisition of stock, which is the 
subject of this action. 


I have today received from that attorney, E.Cooke 

Rand, copies of documents and correspondence between Bankers 

rust Company and the issuer, Equity National Industries, 
Inc., which are herewith enclosed. These documents are self-~- 
explanatory. In addition, I understand that Equity National 
Industries commenced an action in this Court against Jerome 
Kates and Bankers Trust Compan: under Docket No.72 Civ.503, 
seeking cancellation of the securities. That action was 
abandoned in favor of a subsequently commenced action in the 
Delaware Courts. | 


Copies of this letter and enclosures are being 
forwarded to counsel for all parties. 


Respectfully yours, 
NWH :SL 
ec: Hughes Hubbard & Reed,Esqs. 
1 Wall St.,New York,N.Y. Noel W. Awkhséyan & Cromwell,Esqs. 
Charles Leeds,Esq. 48 Wall 3St., New York, N.Y. 
1775 Broadway,New York,N.Y. 


g 


March 1, 1971 


Bankers Trust Company 
85 Delancey Street 
New York, Hew York 10002 


(1) 


4Attention Mr. Jasper 


Re: Take Two, Inc. 


Gentlemens 
This 1s to ativise you that Take Two, Inc. (‘Take Two") 


had no “net before tax earnings" for the calendar year 1970 and, 
accordingly, ali shares of the common stock of Equity National 
Industries, Inc. ("Equity") issued to the. former shareholders of 
_ Take Two are to be returned to Fauity pursuant to the provisions 
of the Plan and Agree mer’ :f Merger between Take Two and the 
[} Bunbidiary Of Eau. = | hich Yake Two was merged and the 


“Escrow Agreement re. . thereto. fhe certifientes evidencing 
these shares bear a Jegend to the effect that they are subject to 
the provisions of this Escrow Agreement. 


address shown hereon all certificates for shares of common stock 
of Fquity issued to Jerome B. Kates or Judith Kates in connection 
with the above merger of which you now have possession. 


fj : You are hereby requested to deliver to Equity at the 


Should you have any questions, kindly contact the 
undersigned or our attorney, G. William Speer, at Powell, Goldstein, 
fraser & Murphy, 1100 The Citizens and Southern National Bank BIC «>» 
Atianta, Georgia. 

Very truly yours, 


EQUITY NATIONAL INDUSTRIES, INC. 


By: Arwin W. Strehlow, Vice Presiaent 


EXECLIIVE OFFICES © 2700 NATIONAL DANK OF GEORGIA PINE DING © 34 PCACHTREE STREET, NW. © (04) GP5-7424 
MAILING ADDERLSS POST GLEICL POX 2120+ ATLANTA, Gi ORGIA 30301 


March 4, 1971 - 


Panzers Trust Conpany 
&5 Nelanecey Street 
New York, iew York 19002 


Attention Mr. Jasper : 
Gentler:ens 


In accordance with your request, enclosed herewith are 
‘copies of the following documents which bear upon the shares of 
Cotmon stock of Fquity Matlonal Industries, Inc. given to you by 
Jovome B. Ratss and Judith Kates to secure a~loan or loans rade 
by you to if, lates. os , 


. 


4 e 
1. Plan and Agreerant of Merger between Equity= 
Take Two, Inc., a Georgia corporation and wholly-owned 
subsidin:» of Pqauity “ational Industries, Inc., and 
Tane Two, Ince, a iew York corporation; 


®, Fserow Agreement among Equity National Industries, 
Ine., Zquity-Taxe Two, Inc., Stanley C. Lesser and The 
National Tank of Georgias and 


3. An anendeent to the aforesaid Focrow Agreement. 


we hereby renew our request on behalf of our client, 
faulty tational Industricse, Inc., that you return the above-~-. 
rentiloned skares. You will note from the enclosed documents 
thot they were conditionally delivered ts Mr. and ltrs. Hates as 
former uharehnoleers of Wake Pwo, Inc. and that they are no longer 
entitied to tnenm. 


Very truly yours, 


G. William Speer 


For PONFLL, GOLDOTFIL, VMZER & MURTY 
> 9 


Pa Dad 
ne lL Aes 
ect —§— . Avista. Sten loy 
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POWELL, GOLDSTEIN, FRAZER & MURPHY 


wAMES NH. FRAIER € A SIMPSON, JR. ATTORNEYS 

8.0 MUR HY BIOMET o. NURAIN 

ELLIOTT COLOSTEIN HENAY LL. YOUNG, J 

A WONSTON MUP JOHN ©.GMaAr ve 

COwano € CORBET LUOENE #. OM IVER, JR, . ELEVONTH FLOOR 

FRANK LOVE, sR FONALO ©. STALLINGS 

C @ ROGEMS BANDALL © HUGHES THE CITIZENS & SOUTHERN NATIONAL BANK BLOG 

WitLIAM LINK OUS, JR WALTER G. MOELING IV 

MOHT H MAMLIN LAWRENCE ™ GOLD 

LARE | BOGART JERRY B. @LACHSTOCK 

EUGENE G PARTAIN STOARY © E1TENSTAT ATLANTA, GEORGIA 303903 AATHUR OC. POWELL frerd-sean 
WILLIAM L MINZER ANMIN G BWRECHER : - 
DOWN T MARSHALL fumrcO 0. COLE. IR 404 521-1900 COUNEES 
WAYNE GHORTMIOST € ROGER MOFFMAN MF. GOLOSTEIN 
WILLIAM J. THOMPSON MUNTES R MUGHES In JAMES K RANKIN 
DAVID S BAKeR DARYLL N. LOWE 


haoce: a ermien Hd appar ehy nbn April 14, 1971 


R ANTHONY MCRINNON 
JAMES WH ROCATEN OAVID C. NIC HOLBON 
DAVID RF AVFOTNSPRING GARY BR. SMITM 
G- WILLIAM SPCEF OAMIEL mM. COURBEY, J® 
RICHARD MW. VINCENT 


CERTIFIED - RETUAN 
RECEIPT REQUEST? 


Lankers Trust Company 
85 Lelancey Street 
Kew York, Hew York 10002 , 


Attention: Myr. Jasper 


Re: Take Two, Ine. an i 
Jerome and Judith Kates 


Gentlemens 


‘ By letter dated March 1, 1971, our client, Equity 
National Inéustrics, Inc., requested that you deliver to 
Equity all certificates itor chares of common stock of faulty 
issued to Jerome: B. Kates or Judity Kates in connection with 
the tcrcer of Take Two, Inc., & Hew York ccrvcration, vith 
Wake GvO, In¢.e, @ Georcia corporetiun, a sulctdiary of “juity. 
Qn Harch ©, 1971, my partner, William Specr ond I ret vith 

Your buts taeper to Giccuss the dike The = [ater waters. ke 
delivirec to aim at that tire the paren 1, 1571 lettcr »,eterred 


to apive. 


£6 the reocuest of your er. doeuer, we z 
caver lottes of March 4, 1971, the documents wii 
rizht at faulty Co receive baek the eharce of St 
Mr. Or irs. Katee. 
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Benkers Trust Company 
April 14, 1971 
Page 2 <- 


Please let us know if you intend to burden our client 
with the trceuble and expense of filing legal action against 
the bank to obtain these certificates. 

Thank you very much. 


Yours truly, 


Larry 1. Bogart 


LIB/h 


cc: Manesing Officer 
Bankers Trust Ccoroany 
85 Delancey Street 
New York, New York 10002 


Mr. Arvin Strehlow 

Faulty Hational Industries, Ince. 

2700 Maticnel Bank of Ceorgia Building 
Atlanta, Georgia 30303 


1978 
J] BANKERS TRUST COMPANY 


tha 8S DELANCEY STREET, NEW YORK, N. Y¥ 10002 


JACK JASPER, ASSISTANT TREASURER 
TELEPHONE 212 692-6863 


April 20, 1971 


Mr. Larry I. Rorart 

Powell, Goldstein, Frazer & Murphy, Attorneys 
Fleventh Floor . 

The Citizens & Southern National Bank Bldg. 
Atlanta, Georgia 30303 


RE: TAKE TJO, INC. AND 
JanOiE AND JUDITH KATES 


Dear Ir. Bogart: 


oy 
This is with reference to your letter of April 14th. Please be 
ise 


advised that we have made several cpvointments with Mr. Jerome B.. 
Kates to meet with our Counsel and he has failed to keen such 
appointments. Our Attorneys are reviewing the pavers in the files 
to the end that an oninion will be rendered as to the position hig the 
bank with respect to the relationshin of stock requested by yor 


We ask your indulgence for a short time ‘cr prover £valuation to be 
made, at which time we will contact you and respond’ your demand. 


Very truly yours, 
Aho 
vd 


: s 1988. 


April 26, 1971 - 


Mr. Jack Jasper ae : 
Aesistant Treasurer 

Baniers Trust Cocpany 

85 Delancey Street 

New York, wew York 10002 


Re: Take Tvo, Inc. end 
Jerome and Judith Kates 


‘Dear “ye Jasper: 
Thank you for your letter of April 20th. 


° ‘“ . 
be happy to extend to the bank 


Ye would, of course, 
on of your, position by your 


aiditicnal time for evaoLluati 
attorneys. 


Yours truly, 


tarry I. Bogart 


LIB/h 


cc: Mr. Arwin Strehlow 
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LETTER OF NOEL W. HAUSER TO JUDGE POLLACK DATED MAY 15, 1975 
WITH ENCLOSURES 


a May 15, 1975 


Honorable Milton Pollack, 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 


Rez: Mallis, et al. v. Franklin National 
Bank, et al. 
75 Civ.909 


; Honorable Sir: 


At a conference with the Court, the under- 
signed as the attorneys for plaintiffs, were directed 
to submit a memorandam demonstrating the viability cf the 
Claims of the plaintiffs against each of the defendants 
herein, We submitted such a memorandum which concededly 
did contain certain factual statements which were intended 
‘to comply with the Court's direction to submit a memorandum 
demonstrating the viability of the claims of the plaintiffs 
against each of the defendants. 


Yesterday, we submitted an affidavit of the 
plaintiffs in opposition to the motion of the defendant 
European-American Bank to dismiss the Complaint, which 
motion was adjournea to May 16th, but which motion we under- 
stand hag now been indefinitely postponed pending considera- 
tion by the Court of the position of the respective parties. 
Today we received an affidavit over the signature cf Nathan 
Silverman, sworn to May 12, 1975, in behalf of Bankers Trust 
Company. The affidavit contains bot: factual statements and 
a reference t> legal authority. I bey leave of the Court 
to submit the instant letter and enclosures in connection 
with the Siiverman afficavit. 
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Honorable Milton Pollack 
United States District Judge Page <-2< 5/15/75 
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Firstly, the Court will observe that the 
motion of Banlers Trust Company dated February 20, 1973 
addressed to the Supreme Court and seeking an Order of 
Dismissal of the Complaint as against Bankers Trust 
Company, was made under the authority of CPLR §3211(a) (7) 
“on the ground that the gai@ Complaint fails to state a 
cause of action as against the defendant Bankers Trust. 
Company...". 


The cases are legion that a dismissal based 
upon that ground is not on the merits unless the Order of 
Dismissal so provides, and a copy of the Order has not 
been submitted. CPLR §5013 expressly so provides. The 
cases cited in the Silverman affidavit involve the defense 
of res judicata or collateral estoppel were raised after 
a trial on the: merits which had resulted in each case in 
favor of the movant. Moreover, even if the disposition 
had been made on the merits, it is the position of plain- 
tiffs that an action predicaté@’on a violation of Rule 
l0b-5 1g not precluded by an earlier State Court determi- 
nation that common law fraud did not affect a securities 
transaction. This position is predicated on the proposition 
that § 27 of the Securities Exchange Act of 1934 grants 
exclusive jurisdiction to the Federal Courts to determine 
violations thereof, and consequently, an earlier State 
Court determination could not have involved a determination 
of liability under Rule 10b=-5. 


As to the factual allegations contained in 
the Silverman affidavit, I am submitting herewith portions 
of the transcript of the examination before trial of John 
B. Fowler, Jr., a defendant in the SupremeCourt action, taken 
September 12, 1973, after the State Court had granted the 
motion to dismiss the Complaint... The Court can readily see 
that serious factual questions are presented. 


Respectfully yours, 


NWH:SL Noel W. Hauser 
encls. ; 
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cc: Sullivan & Cromwell, Esqs. 
Attorneys for Deft.European-American Bank 
48 Wall Street 
New York, New York 10005 


Hughes,Hubbard & Reed, Esqs. 
Attys. for Deftsa. FDIC and FNB 
One Wall Street 

New York, New York 


Charles Leeds, Esq. 

Attorney for Bankers Trust Co. | 
1775 Broadway 

New York, New York 10019 


/ 


Fowler, Junior - direct 

» 
Repeated the statement made by -- 
Tell us what you seid. 


That there were suits egainst Mr. X<ates 


end that this stock waa tied up in an escrow azreement. 


Q Yes. 

A And they assured me that it was not, that 
there was other stock in an escrow agreement, but 
not this stock, this hed been freed from the escrow 
agreement. 

Q After you received that information from 
them what did you do ubout it? 

A Well, I also talked to Mr. Silverman, 
who is the vice president of the Bankers Trust Company 
end said would you deliver. 

Q Was that Nathan Silverman, the general 


Counsel? 


A Yes, that's the man, the man that was at 
the closing. 
Q What did he say? 


A He assured me that they would deliver the 


C Did you ask him about the suits pending 


from Equity National egainst the Kates? 


( 


SAURTHANGY 
f EX | A He stated there was nothing involved, 
fe) 


Junior - direct 
stock was not involved. 
You mean Mr. Silverman told you thet? 
The steck was not involved. 


Now, what else did you do, if anything, 


after you learned that there was a suit pending ozainst 


Kates and against Bankers Trust, was it? 

A No, there was no statment it was a suit 
at that time against Benkers Trust. 

Q Just ageinst Ketes? 

A Just against Kates. 

Q Involving the stock. Did you do anything 
else to verify that Keates had a right to deliver the 
stock? 

fh No. 

Q You accepted the assurances? 

A From Mr. Silverman. 

Mr. London? 

Mr. Kates end Mr. London, yes. 

You say Mr. Silverman assured you that 
right to deliver stock? 

Yes, he did. 

find Mr. London assured you of that too? 
He did. 


Now, at these conversations where you gob 
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LETTER OF NOEL W. HAUSER TO JUDGE POLLACK DATED JUNE 2, 1975 
WITH ENCLOSURES 


June 2, 1975 


Honorable Milton Pollack 
United States District Judge 
Foley Square 

New York, New York 


Re: Mallis and Kupferman 
aye 
' Federal Deposit Insurance Corporation, 
European American Bank & Trust Company, 
Franklin National Bank and Bankers 
Trust Company 


File # 75 Civ. 909 


Honorable Sir: 


Several weeks ago, you requested counsel for 
the respective parties to submit memoranda showing that 
the plaintiffs either do or do not have a viable claim 
for consideration by this Court. The parties have all 
submitted memoranda and documents, and I presume that the 
situation is now under consideration by Your Honor. 


I have solicited the Board of Governors of the 
Federal Reserve System for their opinion as to whether 
Regulation U would apply to unregistered securities where 
the issuers of other securities were registered and were 
concededly ‘subject to Regulation U as being traded on a 
recognized Exchange. I have received today a letter from 
the Board of Governors of the Federal Reserve System under 
date of May 30, 1975 over the signature of Norman A. Shupeck, 
Attorney. I telephoned Your Honor's Chambers to inquire as 
to the procedure to be followed in presenting this letter 
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of opinion for consideration by the Court, and I was ad~ 
vised by your Law Secretary that it would be suitable and 
proper for me to enclose a copy of the same together with 
a letter to the Court. Accordingly, a copy of the letter 
above referred to is herewith enclosed. 


That a copy of this. letter and enclosure is being 
forwarded to counsel for the defendants. 


Respectfully yours, 


Noel W. Hauser 


NWH :SL 
encl. 


cc: Sullivan & Creumwell, Esqs. 
Attorneys for Deft. European 
48 Wall Street 
New York, New York 10005 


Charles Leeds, Esq. 

Attorney for Deft. Bankers Trust 
1775 Broadway 

New York, N. Y. 10019 


Hughes,Hubbard & Reed, Esqs. 
Attorneye for Deft. FDIC and FNB 
One Wall Street 

New York, New York 


BOARD OF GOVERNORS 
OF THE 206a 


FEDERAL RESERVE SYSTEM 


WASHINGTON, 0D. C. 205851 


OFFICE oF 
BAVER AND CONSUMER AFFAIRG 


May 30, 1975 


Noel W. Hauser, Esq. 
Hauser & Rosenbaum P. C, 
Attorne.s at Law 

26 Court Street 

Brooklyn, New York 11242 


Dear Mr. Hauser: 


This refers to your letter of May 16, 1975, in which you 
request interpretive comment relating to the definition of margin 
stock in Section 221.3(v) of Regulation U (12 CFR 221). 


In summary, you ask if a security, as defined in Section 201) 
of the Securities Act of 1933 "1933 Act"), which is the subject 
matter of a transaction by an issuer not involving any public offering 
pursuant to Section 4(2) of the 1933 Act and therefore, exempt from 
the provisions of Section 5 respecting the filing of a registration 
statement, but is nevertheless of a class registered on a national 
securities exchange, may be considered to fall within the definition 
of margin stock in Regulation U. 


While staff has no knowledge of any interpretive releases 
relating to your question, it is our view that the answer is in the 
affirmative. 


Your attention is directed to Section 12 of the Securities 
Exchange Actof 1934 ("The 1934 Act'') and to Rule l2dl-1 thereunder. 
The substance of these provisions is to the effect that an application 
filed pursuant to Section 12 of the 1934 Act for registration on a 
national securities exchange shall be deemed to apply for registration 
of the entire class of such security. It follows that given securities 
of a class registered on a national exchange, if otherwise conforming 


1 y 


Noel W. Hauser, Esq. -~ 2. 207a 


to the definition of margin stock in Regulation U, would not be 
excluded from such definition if some securities of such class 
were exempt from registration under Section 4(2) the 1933 Act. 


Very truly yours, 


tt 
a 


ee © ob a 


ig 


\ fA 
j 
[Lrainwan fl 
Norman A. Shupeck 
Attorney 
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LETTER OF NOEL W. HAUSER TO JUDGE POLLACK DATED AUGUST 29, 1975 


August 29, 1975 


Honorable Milton Pollack 
United States District Judge 
United States Courthouse 
Foley Square 

New York, Nw York 10007 


RE: Mallis, et ano v. Federal Deposit 
Insurance Corp., et al. 


75 Civ. 909 (M,P,) 


Dear Judge Pollack: 


At the Conference before the Court on August 
25, 1975, which was attended by counsel fe all parties, 
Your Honor indicated a disposition to dismics all counts 
of the Complaint becuase of the failure to state a Federal 
claim against any of the defendants. As the attorney for 
plaintiffs I have requested an additional period of time 
within which to submit further argument or documentation 
to support the existence of a Federal claim in favor of my 
clients, the plaintiffs. ‘The Court indicated a willingness 
to accept and consider further writings on the subject. 


As to the claim of the plaintiffs against 
Bankers Trust Company under the Anti-Fraud Provisions of 
the Federal Securities Laws, the Court indicated that its 
thinking was that the Complaint was defective because the 
plaintiffs were not either "purchasers" or "sellers" of the 
securities in question and that the decision by the Unite4é 
States Supreme Court two or three months ago in the Blue 
Chip case dictated that the Anti-Fraud Provisions of the 
Federal Securities Laws may be invoked only by such 
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purchasers or sellers, As I indicated to the Court during 
the course of discussion, I believe that the Blue Chip case 
goes no further than to hold that a party who claims he 
would have purchased stock, but did not do so because of 

a securities fraud, has no claim. The decision in the Blue 
Chip case discusses at length the difficulties of dealing 
with a non-actor who subjectively claims that he would have 
acted except for the fraud. 


I respect the interpretation by the court that 
the decision in the Blue Chip case mandates strict adherence 
to the so-called "Birnbaum" doctrine, but I would urge the 
Court to consider whether such strict adherence is indeed 
required, given the decision by the United States Supreme 
Court in Superintendent of Insurance v. Banker's Life Insur- 
ance Co., et al, 404 U.S. 6 ( 1971). In that case, the owner 
of all of the stock of Manhattan Casualty Co. sold the same 
to a vendee which used the assets of the Manhattan Casualty 
Co. with which to pay the price of ths stock to the seller, 
Neither the purchaser nor the seller, therefore, suffered 
injury. The injury was suffered by creditors of Manhattan 
Casualty Co. whose assets had thereby been depleted. In re- 
versing the dismigsal of the Compiaint by the Second Circuit, 
the United States Suprime Court pointe? out that the creditors 
of the party injured through a violation of the Anti-Fraud 
Securities Laws had a legitimate interest in seeking redress 
upon a showing of grevious injury. Assuming that the plaintiffs 
in the instant case are, strictly speaking, not “purchasers” of 
the securities in question, they certainly have suffered sub- 
stantial damages and certainly an issue of fact is raised as to 
whether Bankers Trust Company was under a duty to disclose all 
of the facts at its disposal. In the cited case, the Superin- 
tendent of Insurance was acting as the surrogate of creditors 
of Manhattan Casualty Co. If the Court is nevertheless dis- 
posed to strictly adhere to the "Birnbaum" doctrine and to 
rule that the count as against Bankers Trust Company must be 
dismissed because plaintiffs are mere creditors of the 
actual purchasers, Fowler and Arnold, I would respectfully 
urge the Court to consider entertaining eon application 
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by plaintiffs, pursuant to Rule 19(a) and (b) of the 
Federals Rules of Civil Procedure for an order directing 
the joinder of Fowler and Arnold as involuntary parties. 
plaintiff, or as defendants. The claims asserted by the 
plaintiffs in this case are not ephemeral or based upon 
subjective conditions; the damages suffered by chem are 
real and I respectfully urge that dismissal of the count 
as against Banker's Trust Company, because plaintiffs are 
not, strictly speaking, "purchasers", would result in a mis- 
carriage of justice, particularly so since as the papers 
before the Court demonstrate, the Supreme Court of the 
State of New York has dismissed the claim of the plaintiffs 
as against the Banker's Trust Company for failure to denon- 
strate the elements of a fraud ca-e under State Law. 


With respect to the claims of the plaintiffs 
1: against the remaining defendants, we stand upon the 
argument: previously advanced, 


Should the Court be inclined to entertain 
“nm application to jotn Fowler an4 Arnold as involuntery 
party olaintiffs or as necessary a@efendants, T would 
“ppreciate word from Chambers as to the foregoing effect 
and I would then proceed to the preparation of formal 
motion paper-, 


A copy Of thie lett-r is being forwarded to 
cOunse! for a/1 the .arties, 


Resvectfu'ly your-, 


No@) \®, Haucer 


MWH : jw 
ees Sualivan & Crom2ll - Eruopceon-American Bank 
Hughe=, Hubbarc & Reed — Feder=] Deposit 

Charles Leeds, Esq. - Bankers Trust Company 
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LETTER OF NOEL W. HAUSER TO JUDGE POLLACK DATED OCTOBER 1, 1975 
WITH ENCLOSURE 


October 1, 1975 


Honorabl« Milton Follack 

United States District Judge 

Chambers of the United States Courthouse 
Foley Square, 

New York, New York 


Re: Mallis and Kupferman 
ow fae 
Federa) Deposit Insurance Corporation, 
et al, : 


75 Civ. 909 


Honorable Sir; 


Reference is made to my letter to the Court of 
August 29, 1975 wherein I advanced certain arguments in 
support of the proposition that the Plaintiffs herein should 
not be denied their day in Court as against Bankers Trust 
Company, because they were not “purchasers” in the strict 
sense of the term, 


I have obtained a copy of the deposition of Jack 
Arnold taken in the action commenced by Mallis in Supreme 
Court, New York County. Arnold was an attorney who executed 
the investment letter and who appearg to be the record pur=- 
chaser of the securities in question. 


At page 15 of the deposition, which was taken on 
October 10, 1975, Arnold testified (at pp.15=-16) that Mallis' 
participation was not necessarily that of a lender, but rather 
as an investor. Copies of those Pages are enclosed. 


Honorable Milton Pollack Page -2- 10/1/75 


Ai sana Ie, ee ee ee anes aaeenananesuncnaeneenen 


At page 20 of the deposition, he states that 
in executing the letter of investment, he acted for others 
as well as himself. At page 22 of the deposition, he 
states that he acted for Mallis. Copies of the pages re- 
ferred to are enclosed. 


I would respectfully urge that Arnold's testimony 
leaves open the question as to Whether Mallis was a buyer 
of a part of the "deal" or whether he wae a financier 
thereof. While it is true that Mallis' compensation was to 
be limited to $50,000., it is likewise true that the entire 
transaction might be construed as one where Arnold acted 
as agent for several purchasers, of whom Mallis was one, 
with an understanding that the agent's compensation was to 
include cii profit arising from the transaction above that 
required to reimburse Mallis and yield to him the agreed 
upon profit of $50,000, 


I would respectfully suggest that a mixed question 


of Zact and law is presented as to the nature of Mallis' 
participation, and that the issue should await a trial, 


Respectfully yours, 


NWH:SL Noel W. Hauser 

encls, 

ce: Sullivan & Cromwell, Esqs. (Attys. Deft. European) 
48 Wall Street 
New York, N. Y. 10005 


Charles Leeds, Esq. (Atty. Deft. Bankers Trust) 
1775 Broadway 
New York, N. Y. 10019 


Hughes,Hubbard & Reed, Esqs. (Attys. Defts. FDIC & FNB 
One Wall Street 
New York, New York 
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“rnold - Direct 

iP wowte sey tide de the debter, 

MR. EPSTEIN: Referring to Plaintiff's 
Exhibit 6, marked for identification in the 
examination of the Defendant, Fowler, a 
letter dated March 3rd, 1972. 
Q Now, 4s that the letter that you pre- 

pared on March lst? 

A Yes, sir, or the last day of February. 


Q You gave him an unsigned one, did you 


That 4s correct. 


Did this reflect the agreement between 


A That's right. 

@ -, Was it your understanding that he was 
making a loan or making.an investment? 

A ‘Weill, actually it's very difficult 
to determine what one has in his mid. As far as I was 
concerned, he was putting up a hundred and fifty 
thousand dollars in the deal, and he was to get back 

- his money plus fifty thousand dollars. Whether it was 

a loan or an investment, I don't know, how he would 
state it. 


Q Upon the remittance of his investment 15 
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Arnold - Direct 


2 plus $50,000? 


3 A Yes, 

4 Q What was in your mind when you drew ‘tye 
5 up the papers, signe.i your signature on the document? 

6 A What was in my mind? 

7 Q Was it an investment, or a loan? 

8 A It's very hard to be more: specific. wd 
9 Q It was very hard to be specific what 

10 this agreement 15s? 

1 A An investment, it can also be a loan | 

12 as well. ' 
13 rs} You are dilly-dallying with me. 

14 


question as best as I can possibly answer it. 


Q In a letter of March 3rd, 1972, you, 


an experienced lawyer since 1939 or 1940, wrote the 


word “investment”™, is that what you mean? 


A Probably. 


Q Did you execute a promissory note? 


No. 


you give him a mortgage? 


0e 


9 


you give him any security agree- 


A No, I am not, I am answering the 
ment? 6 


ont Or tt ee 
s Bees 
Eve Tare 
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~ 2158 
Arnold - Direct 


why he was there, otier than on behalf of Dr. Mallis. 


Q When you signed this agreement or 


this letter dated March 3rd 1972, Plaintiff's Exhibit 


6, for identification, you signed J. Arnold, as att- 
orney, Gid you not? | 
A Yes. 
MR. GLUSKIN: Bid you say as an 


attorney? 


Q Who were you acting for, as you 


signed that letter? 
A I was acting for other people as well 
as myself. 
Which people? 
A John Fowler, Mallis, myself, and 
prior to this deal being consummated, on that day I 
previously arranged to give Kates $25,000 myself, as 
the down payment on the sale, and I had somebody who 
was participating in that with me, who didn't wish to 
appear tn the transaction, and I was acting on his 
behalf. 
On whose behalf? 
MR. OLUSKIN: I don't think he is at 
privilege to disclose it, 


MR, EPSTEIN: No. 
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Arnold = Direct 

Wisl youfill it in? 

If I can, I will £421 it in, 

Do you have any records of it? 

I have a@ record of where they were at 
that time. 

That's the address I want. 

A Yes. 
: Q Can you f111 it in when you execute 

this examination, if I leave a blank space for this 


purpae ? 


(INSERT) 


Q Now, you said in your last answer 
that among others you were acting for Dr. Mallis, too, 
is that correct? 

A Well, I was talking for everybody, but 
he also had his own men there as well, Well, I was 
talking for John Fowler, he was there, as well as I was 
talking for these people. I took the deal in my name 
rather than physically speaking for them. 

@ You signed that letter dated March 3rd 


1972, addressed to Dr. Samiel Mallis, Plaintiff's Exhibi 
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INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE 
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FULL PAID AND NON-ASSESSABLE SHARES. OF THE PAR VALUL OF $1.00 EACH, OF THE COMMON STOCK OF 
EQUITY NATIONAL INDUSTRIES, INC. transferable on the books of the Corporation by the noider hereof in person or by 
duly authorized attorney upon surrender of this Certificate properly endorsed. This Certificate and the share or stares represented 
hereby are issued and shall be held subject 'v ull of the provisions of the Certificate of Incorporation and By-! uws of the Corporation 
and all amendments thereto. to all of which the holder hereot, by acceptance hereof, assent-. This Certificate is aot valid waatess 
courtersigned *y the Transfer Agent. 
WITNESS. the seal of the Corporation and the signatures of its duly authonzed officers 
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ASSIGNMENT SEPARAT! FROM CERTIFK ATE 
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FOR VALUE RECEIVED, hereby sell, assign and transie: 


(29,821) Shares ot the 
Capital Stock of the EQUITY NATIONAL INDUSTRIES, INC, 
stinding in : namic ot the books af said 
Bo ae __tepresemed by Certificate No 01633 
herewith and do hereby irrevocably constitute tnd appoint 
attorney to transfer the said stock on the books of the within named Company with fall 


Power of Substitution in the premises. 


Dated bk ore 
th Jysba eu 


CEATIORE PUA? WNTEED 
NulY 


READ CARLFULLY 


The signature to this assignment must correspoal with nome oo sentton apes the fart the comtiteat aa evety 
particular without altegation of enbus.ement or any change Shatever “Pho opnatiag of the poben  recibios 
the power must be guatanteaal by a beak, trast company member of the Now Voth Sesh tb schunve 
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EQUITY NATIONAL INDUSTRIES, INC. 


THE CORPORATION WiLL FURNISH WITHOUT CHARGE TO EACH STC CKHOLDER WHO SO 
REQUESTS, THE DESIGNATIONS, PREFERENCES AND RELATIVE, PARTICIPA (ING, OPTIONAL OR 
OTHER SPECIAL RIGHTS OF EACH CLASS OF STOCK OR SERIES THEREOF OF THE CORPORATION, 
AND THE QUALIFICATIONS, LIMITATIONS OR RESTRICTIONS OF SUCH PRI FERENCES AND/OR 
RIGHTS. StH REQUESTS MAY BE MADE TO THE CORPORATION OR THE TRANSFER AGENT 


The toll wing abbrevietions, when used in the inscription om the face of thie rertifcate, eball be construed 
an though they were written out in full according to applicable laws or regulations: 
TEN COM —- ea tenants in common UNIF GIVT MIN ACT —.. . Custodian a 
(Cust) iMiaor) 

TEN ENT a» tenants by the entiretion wader Uniform Gifts to Minure 
+T TEN as jcint tenants with right of 

survivorship and Mot as tenants Act... 

in commen (Stare) 


Additional abbreviations may also be used though not fa the above lint 
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Viease print or tipewrite name and address including posta) tip code of sesignee 
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irrevocably constitute and appoint 


Attorney to tratsfer the said stuck on the books of the within -samed 
Corporation with full poaver of substitution in the premises. 
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(OR VALUE REC EIVED, 


) Shares of the 


Capital Stock of the 


name on the books of said 


standing in 
represented by Cortitic ite No 


Litute and appert i 


herewith and do hereby irrevocably con 
said stock on the books of the within named Company woh full 


attorney to transfer the 


Power of Substitution in the premises. 
* 
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EXHIBIT - AGREEMENT AND PLAN OF REORGANI: 222a 


THIS AGREEMENT AND PLAN OF REORGANIZATION (the "Agresment") 
jay of Tubs, 1970, among 
NAUVTONAL INDUSTRIES, INC., a Delawar orporatio: 
es "Equity"), 
TWO, INC., a Georgia corporation Cherein- 
as the "Subsidiary"), and 
TAKE TWO, INC a New York corporation (hereinafter 


referred to as either as "Take Two" or the "Company"), 


WHEREAS, Equity, the Subsidiary and Take Two and their 
respective Boards of Directors deem it advisable to merce Take Tyo 
into the Subsidiary, all of the outstanding stock or which is owned 


by Equity, pursuant to a Plan and Agreement of Merger between Taxa 


Two and the Subsidiary substantially in the form attached hereto as 
Exhibit "A" (hereinafter referred to as the "Merger Agreement"), ane 
- whereby the holders of common Stock of Take Two will receive snares 


‘of the common stock, $1 par value, of Equity (hereinafter referred 


te as the "Equity Common Stock"), having an agreed price for Purposes . 


of #£nis Agreement of $6.75 per share, at the times and in the amounts | 


hereinafter provided; i 


' 


NOW, THEREFORE, in consideration of the mutual benefits to 


5 

” 

nd 
‘soe 


. be derived from this Agreement and of the mutual agreements herein ary 
concainead, Equity, the Subsictary and Take Two hereby agree as 


Tollows: 


1, General ana Effect on Stock of Constituent Corporations, 
te a nt OF DOPALIONS 
Agreement to Merce. Take Two and the Subsidiary agree 
to effect the merger provided for herein and in the Nerger Agreement, 
subject to the terms and conditions Nerein set forth. 
(b) Agreement to Issue Jautty fommon Steck. Subject to the 


terms and conditions hereof, Equity agrees to issue cond deliver to 


Af> ,buu RULAY Preheee even cisen coene SES gs i ea s 
[such number of shares of Equity Common Stock Cand the other snat23® 
provided for in this subparagraph (b)) to be reduced pro rata 
according to the number of shares of common stock of Take Two held 
by persons who, at the Closing Date, are or will be entitled to re~ 
ceive the appraised value of such shares pursuant to the provisions 
of the New York Business Corporation Law respectin, the rights of 
dissenting shareholders, as compared with the number of shares of 
such corporation held by persons who shall not have so asserted 
dissenters' rights (the aguremate number of shares of Equity Conmon 
Stock so delivered, if including a fraction, to be rounded to the 
next highest full share)], (11) on the Closing Date 58,000 shares of 
Equity Common Stock for delivery into escrow as provided in Section 
2 hereof, (111) not more than 175,000 additional shares of Equity 
Common Stock in the amcunts and at the times provided in Section 3 
hereof. ‘ 

(c) Additional Consideration for Dissenters. To the ext 
that, at the Closing Date, any holders of common stock of Take T 
are or will be entitled to receive the appraiscd value of their 
shares pursuant to the provisions of the New York Business Corpora- 
tion Law respecting the rights of dissenting sharvholders and such 
hgaders subsequently lose thelr rights to G@issent, Equity agrees to 
‘esue and deliver to the Subsidiary such number of shares of Equity _ 
Common Stock (computed on the basis “wut forth in subparagraph (b) of 


this Section 1) as may be required to be delivered by the Subsidiary 


tn exchange for such shares of common stock of that corporation with 


resrect to which the right to dissent shall have been lost. 


(4) Merger of Take Two into the Subsidiacy. Upon the 
Effective Datc, as defined for the purposes of this Agreement in 
the Merger Agreement, Take To Shall be merged tno the Subsidiary, 
which latter sone os shall be, and is hereinafter sometimes referred 
to as, the Surviving Corporation, the name of which shall be Take 


Two, inc., all pursuant to the Merger Apeeement. 


oe bisenee Lis hase tates Mtetwa | 
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basis of converting the shares of Take Two and ti.e Subsidiary (the 


two corporate parties to the merger being herein:fter sometimes 
collectively referred to as the "Constituent Corporations") into 
shares of the Surviving Corporation or the amount of Equity Common 
“Stock to be paid or delivered to holders of shares of the Constituer 
Corporations in exchange for or upon surrender of their shares shal) 
be as hereinafter set forth in this Section 1 and in the Merger 
Agreement. All treasury shares or treasury stoc}. held by Take Two 
shall be deemed cancelled on the Effective Date and shall not be 
taken into account in making the exchanges of Take Tyo's stock set 
forth in subsection (g) hereof and in the Merger Agreement. 

(f) Stock of the Surviving Corporation. Each outstanding 
share of Common Stock of the Subsidiary issued and outstanding on 
the Effective Date shall thereafter continue as one share of Commo 
Stock of the Surviving Corporation, fully paid and non-assessable. 

(g) Exchange of Take Two's Stock. Each share of common 
stock, $.05 par velue, of Take Two (hereinafter referred to 2s 
"Take Two's Stock") issued and outstanding on the Effective Date 
(cther than shares of such stock held by persons who atthe Effect4y 
Date are or will be entitled to receive the appraised value of thedi 
shares) and all rights in respect thereof, shall upon the Effective 
Date, without any action on the part of the holder thereof, be cod 
changed for and be'deemed to become .64815 shares of fully paid ant 


non-assessable Equity Common Stock with the right to receive addi- 


tional shares of Equity Common Stock, if any, as provided in Sectior 


2-and 3 hereof. From and after the Effective Date and until the 
issuance of additional shares of Equity Common Stock, if any, as 
provided In Sections 2 and 3, cach certificate which, prior to the 
Effective Date, represented Take Two's Stock shall evidence ownersh: 
of .64815 shares of Equity Common Stock. 

On or after the Elifective Date, each holder of an outstandir 
eertificate or certificates theretofore representing, Take Two's Stoc 


may Surrender tne same to an agent or agents designated by the Sub-— 


225a 
receive a certificate or certificates representing the number of full 


sidfary and such holder shall be entitled upon such surrender to 


shares of Equity Common Stock for which Take Two's Stock theretofore 
represented by the certificate or certificates so surrendered shall 
have been exchanged, in the ratio of .64815 shares of Equity Common 
"Stock for each share of Take T) ¢. Until so surrendered, each 
outstanding cer ifieate which, prior to the Effective Date, repre- 
sented Take Two's Stock, will be deemed for all corporate purposes 

of Equity to evidence ownership of the number of full shares of 
Equity Common Stock exchanged lor the shares of Take Two's Stock 
which, prior to the Effective Date, were represented thereby. Unless 
and until such outstanding certificates formerly representing Take 

Two's Stock are so surrendered, no dividend payable to holders of 
record of Equity Common Stock as of any date subsequent to the 


certificates in respect thereof. Upon surrender of such outstanding 


re 
&- 
s 


certificates of Take Two's Stock, however, there snall be paid to 
the record holder of the certificates of Equity Common Stock issued 
in exchange therefor the amount of dividends, if any, which thereto~ 
fore as of any date subsequent to the Effective Date were paid with 
respect to such full shares of Equity Common Stock. No interest shal 
be payable with respect tc the payment of such dividends on surrende> 

a -~“of outstanding certificates. All @ividends unclaimed at the end of 
sjx years from the Effective Date shall be released or repaid by the 
agent or agents of the Surviving Corporation, after which the holder; 
of the shares net receiving payment of stich dividends shall look as 
general creditors only to the Surviving Corporation for payment ther: 
of. To the extent that, at the Effective Date, any holders of Take 
Two's Stock are or will be entitled to receive the appraised value 
of their shares, and such holders shall subsequently lose their 
rights to dissent, such holders shall be entitled, on the basis and 
in the manner hereinabove set forth, to receive shares of Ryutty 
Common Stock in exchange for their shares of Take ‘Two's Stock and 
to exchanze for certificates representing Equity Common Stock tneir 


certificates formerly representing shares of Take Two's Stock. 


"EN GONNCCULOM Wiese wes a Poe tte @ meager rene ~ : 
Surviving Corporation for an agent or agents for fractional inter- 226a 
ests (the "Agent") which will hold for the account of the former 
holders of Take Two's Stock who would otherwise be ertitied to 

receive fractional interests in shares of Equity Common Stock oi 

the Closing Date as a result of the provisions of sutsection (z; 

ef this Section 1 2a certificate or certificates for the aggregate 
number of shares of such Equity Common Stock called for by all such 
fractional interests, and will send to each such holcer a non-trans- 
ferable order form by which such holder will, upon sunrender of his 
certificate for exchange, be afforded an opportunity for a period 
fixed by the Surviving Corporation to instruct the Agent (acting 

for him) to purchase an additional fractional interest sufficient 

to entitle him to one full share of Equity Common Stock or to sell 

his fractional interest. Orders may be executed over-the-counter 

er otherwise. Any expenses of the execution of ch orders, and 


any applicable transfer taxes, will be chargea whe Agent to the 


stocHholders effecting the same. After the expiration of such period 


the Agent will sell for the account of the owners of the then out- 
standing fractional share interests, shares of Equit:, Common Stock 
“equivalent to the aggregate fractional share interests then outstand- 
ing. The Agent may match and combine fractional interests in any 
such shares into whole interests. The Agent will thereafter, until 
six years after the Effective Date, pay to such owners upon pre- 
sentation for exchange of their certificates formerly evidencing 
Take Two's Siock, their pro rata share of the net proceeds of such 
-- -—~Sale, without interest. All proceeds received from the sale of 
such fractional interests which are unclaimed at the end of six 
years from the Effective Date shall be released or paid by the 
Agent to the Surviving Corporation, after which the holders of such 
fractional interests which were sold in accordance with this para- 


&raph shall look as general creditors only to the Surviving Cor- 
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en . : further: rules and regio tions cenesraing, the Liquidatling OL sAsurvsuimn 
interests. ake: 

: (1) Initial Delivery of Mquity Commo Sioc:. Of the 175,000 
: o shares (the "Tote1 Initial Shares") of Equity Common Stock delivered 
a to the Surviving Corporation pursuant to this Section 1, a portion 

(the "Conditional Shares"), the amount of which shall be determined s 
ay hereinafter provided, shall be delivered by the Surviving Corporati 
-to the former shareholders of ‘ake Two in exchange fox their Take Two 

Stock and hin balance of the Total Initial Shores (the "Escrow Shares’ 

shall be delivered into escrow, accompanied by veck powers endorsed ? 

blank by or on behalf of each of the former sharenolders of Take TWO, 

under the terms of an Escrow Agreement in the form attached hereto as 
Exhibit "B" (hereinafter referred to as the "1970 A eS 
dated the Closing Date (as hereinafter defined) among Equity, the : 


former shareholders of Take Two, the Surviving Corporation and The 


National Bank of Georgia, as Escrow Agent, and shall be held in escro 
util determination of the nee before tax earnings of the business “ 
foruuely conducted by Take Two fer the calenday year 1970 and the — 
net wrth of such business at December 31, 1970, 60 ak te actual 
nunber cf shares to be unconditionally delivered or released to the 


formec shareholders of Take. Two may be selculated 


- 


fhe number of shares of Equity Common Stock constituting the 
” "* e@onditional Shares shall be the product determined by multip tying th 
Totai Initial Snares by a fraction, the numerator of which shail be. 
the ‘net before tax earnings of _ Two for the period from Jamary.. 
1970 through June 30, 1970, as determined by the independent account 


“ Yee Two, su! “ to approval by Equity, and the denominator of 2! 

“~~which shall he , Joc. After determination of the net before tax’ 

earnings of the business formerly conducted by Take Two for the 

ealendar year 1970 and the net worth oi: such business at December 31 Le 


1970, all ef a portion of the Conditicnal Shares shall be returned t 


6. 


\ 


‘tblonal Shares unconditionally released to them. Each certificate 228a 
t 


evidencing Conditional Shares shall bear a legend to the effect that 


7 it is subject to the provisions of this Agreement and the 1970 Escrow 


Agreement. Equity agrees that when the Conditional Shares are no 
longer subject to the provisions of the 1970 Escrow Agreement that 
it will, upon request, issuc new certificates without such legend 
thereon in exchange for the certificates bearing such legend. 

Frat Upon such calculaticn, as provided in the 1970 Escrow Agree-~ 
ment, if the former shareholders of Take Two are entitled to receive 
any of the Escrow Shares, those shares shall be unconditionally 
delivered to them and the balance, if any, shall be returned to 

d Equity. If, however, the calculations provided for in the 1970 Escron 
Agreement indicate that the former shareholders of Take Two are not * 
entitled tqeany of the Escrow Shares or, <s the case may be, to none 
or a portion only of the Conditional Shares, then the Escrow Shares 
end abe amount of the Conditjonal Shares to which they are not 
entitled shall be returned to Fquity. _ Any shares yeturned to Equity 
pursuant to the provisions cf this suhsertion (i) Waa be held ia 
its treasury or cancelled as its Board of Directors may determine. 
Pending such delivery or return to Equity, the forrer shareholders of 
Take Two shall be entitled to any dividends declared and paid on or. 
with respect to the Conditional Shares and the Escrow Shares and shal) 
have the right to vote such shares, all as provided in the 1970 Escroy 


‘ 


Agreement. . : . 


« ' 


2. Issuance of Equity Common Stock into Escrow. 

(a) Delivery of Equity Common Stock into }scrow. Equity 
agrees to and shall issue and deliver or cause to te issued and 
delivered to the Surviving Corporation, on the Clo: ing Date (as 
hereinafter defined) 58,000 shares of Equity Conuaor Stock. Upon 


receipt thereof, the Surviving Corporation shall cause all of such 


oe 229a 
shares to be delivered to The National Bank of Georgia, as Escrow 


Acent (hereinafter FeTorrod to as the "Escrow Agent") under the 
terms of an Escrow Agreement between the Surviving Corporation and 
the Radeon Agent substantially in the form attached hereto as 
Exhibit %c" (hereinafter referred to as the "1971 Escrow Agreement"), 
(b) Delivery of the Equity Common Stock from Escrow. As 
Provided in the 1971 Escrow Agreement, if the "average. market price" 
(as defined in the 1971 Escrow Agreement) of the Equity Common Stock 
shall equni or exceed $12 per share for the month of December 1971, 
sugh shares shall be returned to Equity whereupon they shall be 
held aS treasury shares or Cancelled, as determined by the Board of 
Directors of Equity, but if the average market price of Equity Comzon 
Stock for the nonth of December 1971 does not equal or exceed $12 per 
share, then all or a Part of such shares in escrow shall be delivered 
to the former holders of Take Two's Stock as provided in the Escrow 
Agreement in the same proportion as the other shares of Equity Common 
Stock delivered to. the Surviving Corporation on the Closing Date (as 
hereinafter defined) ani subsequently delivered to such holders. 


Until delivery to the former holders of Take Two's Stock or_return 


d ? ; 
to Equity, the former holders of Take Two's Stock shall have the right 


to receive dividends declared and paid on or with respect to such 
shares of Equity Common Stock held in escrow and the right to vote 
Such shares, all as Provided in the 1971 Escrow Agreement. 

(c) Reduction in Number of Siares, Upon final determination 
of the number of shares constituting that portion of the Total Initial 
Shares to which the former shareholders of Take Two are unconditionally 
entitied tu obtain or receive, as the case may be (hereinafter 
referred to in the aggregate as "Final Shares") pursuant to the pro~ 
visions of Section 1 of this Agreement and the 1970 Escrow Agreement, 
if the number of shares of Equity Common Stock constituting the Final 
Shares is less than 175,000 shares, then the number of shares subject 
to the 1971 ¥scrow Agreement and this Section 2 shall be reduced toa 
number obtained by multiplying 58,000 shares by a fraction the numerator 
of which shall be the number of Fina) Shares and the denominator of 
which shall be 175,000. After reduction of the number of shares 


Subject to this Section ? as above provided, such siares then subject 


(a 
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Agreement and the balance shail be returned to Equity to be held 
in its treasury or cancelled as the Board of Dircectors of Equity 


Shall determine. 230a 


(a) Delivery of Ad1+iional Equity Common Stock. Equity 
agrees to and shali issue and deliver or Czeuse to be issued ane 


3. Agreement to 1 isue Additional Fquity Common ©toeck. 


delivered to the Surviving Corporation, not more than the lesser of 
the number of Final Shares or 175,000 shares of Equity Common Stock 
at the following times and in the following amounts, subject to the 
limitations contained in subparagraoh (b) of this Section 3: 
(i) On or before March 31, 1972, shares of Equity 
Common Stock which shall have an aggregate "current rarket 
price" (as hereinafter defined) equal to 4 times the . 
amouftt by which the "net before tax earnings" (as herein. 
after defined) of the Surviving Corporation for the twelve- 
month period ending December 31, 1971 exceed the lesser of . 


the net before tax earnings of the Surviving Corporation 


for the twelve-month period ended Decembex 31.5 _1970 (the 


"Actual 1970 Earnings" ) or $350,000. 

(141i) On or before March 31, 1973, shares of Equity | 
* Common Stock which shall have an ageregate current inarket 
price equal to 4 times the amount, if any, by which the 
net. before tax earnings of the: Surviving Corvoration for 
the twelve-month period ending December 31, 1972, exceed 
the largest net before “e earnings of the Surviving ie 
"ration for any twelve-month period ented .On any December 31, 
prior to 1972. 

(iii) On or before March 31, 1974, shares of Equity 
Common Stock whieh’ shall hive an uceregate current morket 
price equal to times the amount, if any, by wnich the 
net before tax ecarninss of the Surviving Gorporation for 
the twelve-month pertod enting December 31, 1673 excecds 
the Largest net before tox earnings of the Surviving Cocpo- 
ration in any twelve-month periad ended cn any Necember 31, 


prior to 1973. 
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price equal to times the amount, 24 Gly, Wp wtracne were 

net before tax carnings of the Surviving, Corporation for 23a: 

the twelve-month period ending December 31, 1974 exceed _ 

the largest net before tax earnings of the Sarviving 

Corporation for any twelve-month period ended on any 

December 31, prior to 1974. 

(b) Conditions to Delivery of Additional Equity Stock. As 
conditions precedent to the obligation of Equity to deliver additional 
shares of Equity Common Stock to the Surviving Corperation as provided 
in subsection 3(a) of this agreement, the minimum cumulative met before 
tax earnings (such earnings sometimes hereafter referred to as “1970 
Target Earnings", "1971 Target Earnings, etc-, as the case may be) of 

“the Surviving Corporation from January 1, 1971 through each of the 
four 12-month periods specified in subsection 3(a) above shall equal 
or exeeed the following respective amounts: 


For the Period From Target Earnings if Target: Earnings pF 
January 1, 1971 Actual 1970 Earnings Actual_1970 Earnin 


Through December 31 are less than $350,000 Equal or Exceed $350 


1971 115% of the Actual 1970 $ 402,500 
Earnings 


1972 915% of the 1971 Target 865,375 
e@ Earnings 


1973 The 1971 Target Earnings 1,397,681 
plus 115% of the 1972 
Target Earnings 


2974 The 1971 Target Earnings 2,009,833 
plus 115% of the 1973 
Target Earnings 


Should the Actual 1970 Earnings exceed $350,000, the arount 


:of the excess shall for purposes of this paragraph, be credited towarc 
1971 Target Earnings (but for that year only and bot tenaed Target 
Earnings in any subsequent year). If the applicable Target Earnings 
above specified have not been met at the end of any twelve-month 
period, then no additional shares of Equity Common Stock shall be 
delivered pursuant to subsection 3(a) for that twelve-month period. 
Equity shill not be obligated to deliver a number of addi- 
tional shares of Equity Common Glock pursuant to subsection 3(a) white 
is greater than the number of shares of Equity Comnon Stock constitut 
the Pinal Shares, regardless of the amount of net before tax carnings 


of the Survivinrs, Corporation. 


‘4 


G) “Current market price” shall mcan, if the Equity - 
Common Stock shall be listed on the American Stock pechanee 
or any other national sccurities exchange (1nd if listed on 
more than one exchinre, the one in New York) the average of 
the last sales prices of the Equity Common Stock on such 
exchange (or the quoted closing »id prices if there shall 
have been no Sale or sales), or if the Equity Common Stock 
shakl not be so listed, the average of the mean between the- 
closing bid and asked prices for Equity Comnon Stock, as 
reported by the National Quotation Bureau, Inc., for all 
of the trading days in each December from 1971 through 1974, 
respectively, for the four respective delivery dates provided 
for in subsections (1) through (iv) of subsection 3(a) of 
this Agreement. an 

(141) "Net before tax earnings" shall mean the net 


income of the business formerly conducted by Take Two and, 


> 
after the Effective Date, cenducted by the Surviving Corporati 


before Federal income taxes and Federal taxes measured by : 
dancome and taxes of every other character (including state 
income taxes and state taxes measured by income) for’ the 
twelve month period specified as determined by the then 
regularly employed independent public accountants of 

Equity in.accordance with generally accepted accounting 
principles applied ona consistent basis, except that the 
following shall not be taken into account: (A) any gains 

or losses from estraordindry items other than Undisclosed _ 
Liabilities (as hereinafter defined, but only to the extent 
full indemnity is not received) and the Federal and state 
taxes thereon, and (B) charges with respect. to services 
furnished by Equity to the Surviving Corporation and attri- 
butable to the business formerly conducted by Take Two. In 
determining net before tax earnings, if Equity should advance 
any funds to the Surviving Corporation in excess of the amoun 
which ray be transferred from time to time from the Surviving 


Corporation to Equity after the Closing Date, interest will 


-10- 


“charged to Equity on {ndevteaness, 1% ‘any, 10 Iniy nave incur’ 
in order to furnish such funds to the Survivin: Connnearien 
oe ic tte we fneurvered no such indebtedness then at two 
(2) percentage points above the prime interest rate charged 
by The Nationul Bank of Georgia on the dates such advances 
of funas by Equity to the Surviving Corporation are made. 
If any Stockholder (as hereinafter defined) shall notify 
Esuity in writing that the amount of net before tax carnings as 
determined by the accountants of Equity was not determined in com- 
pliance with the provisions of this subsection, then in the event 
the dispute as to the correct amount has not been settled to the 
satisfaction of Equity, the Surviving Corporation and such Stock- 
holder within thirty (30) days from the giving of such notice, Equit: 
the Surviving Corporation and Take Two agree that the matter shall 
be submitted to arbitration by a firm of independent public accoun-- 
tants having a recognized national reputation and practice, who may 
not be the then regularly employed ines seadout public accountants 
of Equity, which shall arbitrate the dispute in accordance with the 
rules of the American Arbitration Association. In the event, howeve 
that a dispute as to the amount of net before. tax earnings is sue 
mitted for arbitration, all costs and expenses of Equity, the Sur- 
“viying Corporation and the Stockholders in connection therewith, 
Anoluding all fees and expenses of the firm selected to arbitrate th 
Iaatter, shall be borne by the party or parties whose contention as t 
the correct amount of net before tax’ earnings is not upheld by the 
‘ arbitration decision and, in the event that no party's contention is 
upheld by the arbitration decisipn, then such costs, fees and expens 
shall be allocated and borne in such manner as the arbitrator shal? 


determine. 


(iii) “Undisclosed Liabilities" (as defined in Sectiocr 


T(e) of this Agreement ) shall be charyes against the income 
of the Surviving Corporation only if, when and to the extent 
that full indemnity therefrom or satisfaction thereof is nat 
received by Equity or the Surviving Corporation within thirt 
(30) days after final determination of the amount of any suc 


Undisclosed Liabilities. 


which Equity is required to issuc and del! ver to the Survivir 

234a 
Corporation shares, if any, of Equity Com: on Stock as provide 
in subsection 3(a) of this Agreement. 


(c) Fractional Shares and Antidilution. Equity shall not be 


required to issuc any fractional shares (or to pa; cash in lieu therc 
of) to the Surviving Corporation. In the event prior to any delivery 
date, Equity shall (1) pay a dividend in shares ol Equity Comnon Stoc 
(14) subdivide the outstanding shares of Equity Common Stock tks a 
larger number of shares, (111) combine the outstanding shares of 
Equity Common Stock into a smaller number of sharcs, or (iv) issue _ 
by reclassification of its shares of Bauats Common Stock any other 
apes ties or Equity, then the number of shares of Equity Common 
Stock which shall be delivered to the Surviving Corporation pursuant 
to this Section 3 shall be appropriately increased or decreased, as 
the case may require, in order to preserve the reative ratio of 
the numoer of shares delivered pursuant to this Section 3 to the 
number of phares of Equity Common Stock outstanding immediately afte: 
the happening of an event described in this sentence. 
(a) As soon as practicable 
upon receipt by ae of any shares of Equity Common Stock pursuant to 
this Section 3, the Surviving Corporation shall issue and deliver. < 
‘or shall cause to be issued and delivered to each holder of etuien 
stock of Take Two on the Closing Date (hereinafter referred to indiv 
dually as a "Stockholder" and collectively as the "Stockholders"), 
at his address as shown on the stock records of Equity, his pre pata 


share of such shares of Equity Common Stock, which shall be determin 


by the ratio of the number of shares of common stock of Take Two own 


by each such Stockholder to the total number of shares of common 
“stock of Take Two outstanding on the Closing Date. The-shares of 
Equity Common Stock delivered pursuant to this Section 3 shall be 
registered in the name of each respective Stockholder. The right 
of any Stockholder to receive shares of Equity Commen Stock shall 
not be transferable or assignable exeent by wilh or the Laws of 


descent and ¢cistributlon. 


Ga the manner ‘provided in Seectton 1 for the handling, OL bvecesvirca 
235a 
shares. 

(e) Agreeme tL to Reserve Shares - Equity apevecs at all times 
to keep and maincein a suffictens number of authoriz:d and unissued 
shares (or treasury ) of Fyuity Common Stock for delivery to 
the Surviving Corporation as nevided in this Section 3. Until the 
issuance and delivery by Equity to the Surviving Corporation of 
shares of Equity Common Stock a: provided in this Sceetion 3, neither 
the Surviving Corporation nor ary Stockholder shall be entitled to 
or shali have any etante of a holder of Equity Common Stock with 


resoect to shares delivered pursuant to this Sectio: 3. 


. 


r 
The Closing. 
The "Closing Date" for purposes of this Agreement and Para- 
graph 1.07 of the Merger Agreement shalt be ten o'clock A. M. on 7 
August 6 » 1970, at the offices of Powell, Goldstein, Frazer & Murp! 


 & 
Atlanta, Georgia, or at sucn other time and place as may be mutually 


agreed upon by Take Two and Equity. 


Ss Schedules Furnished by Take Two to Equity. 


Take Two (sometimes referred to in this Section 5 and here- 
after as the "Company") has furnished to Equity prior to the execu- 
tion hereof or wili furnish within fifteen days from the date hereof 
the following schedules, furnishing the informatior: Jisted as of a 
date specified in each schedule. Each schedule shall be certified 
by the President or Treasurer of Pake Two as correct and complete. 

(a) Schedule of Financial Information, containing the 
following financial statements of Take Two (audited by Swerdloff, 
Leben and Schultz where indicated): Balance Sheet at March ae 
1969 (audited) and Ostover 31, 1969 (unaudited); Statement of 
Cperations for the two years and two months ended ‘larch 31, 1969 


(audited) and for the seven months ended October 31, 1969 (unaudited 


: 


ended October 31, 1969 (unaudited); Analysis of Ketained barnings 
for the two years and two inonths ended March 31, 1969 bandit tad} ann 
for the seven months ended October 31, 1969 (unaudited); Notes to 
Financial Statements; Opinion of Swerdloff, Leben and Schultz wit: 
respect to the foregoing; ani a Balance Sheet at March 31, 1970 
(unaudited) and Statement of Operations for the year ended Harch 31 
1970 (unaudited) and Notes of Financial Statements at March 31, 19/¢ 
(unaudited) (such arch 31, 1970 balance sheet hcreinafter referre | 


to as the "March 1970 Balance Sheet”). 


(b) Schedule of-Real and Personal Property, containing a 


brief description of all real and personal properties which are owas 
by or leased to the Company including all plants and structures 
located thereon, and all machinery, vehicles, equipment and invents 
and all films, plays, scripts, literary and other "properties", in- 
cluding the amounts of any mortgages or deeds to secure debt on re2 
property owned by the Company. 

(ce) dchedule of ‘Patents, Copyrights, etc., containing 2a lt 
and brief description of all patents, patent pin vations. copyrte: 
copyright applications, trademark registrations, and trademark app! 
cations which are used or useful in the business of the Company ar ' 
which are owned by or registered in the name of the Company, or ir 
which it has any rights as licensee or otherwise, and in each case 
a brief description thereof and of the license or other arrangement 

(a) Schedule of Insurance, containing a list and brief 
description of the policies of fire, liability and other form of 
iirsurance (except tite insurance) held by the Company. — 

(e) Schedule of Contracts or Commitments, listing for the 


Company any (1) contract or commitment for the employment of any 


officer or individual employee or any consulting contract; (411) 


contract with or commitment to any labor union or any other agreeme 
mendment, supolements, lctters or menoranda of understanding with 
any labor union or representative of employees; (iti) lease to the 


Company as lessee of vers onl property, with an unexpired term 


eee ea 
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without action oy it) of one year or more, or conditional sale agree 


ment, security agecement, installment sales contract or chattel mort 
ware; (iv) contract for the production or supply of goods, services 
famples, parts or components, of any type, tnvolv'ng in excess of 
$5,000 in any one case or $°0,009 in the agyrerate; (v) continuing 
contract or commitment for th: further purchase ot materials, supp- 
lies, equipment or services in excess of its requirements for normal 
operating inventories or for business now booked; (vi) distributor, 
sales agency or verldor contract or subcontract requiring more than 
sixty (60) days' notice of termination; (vii) advertising contract 
or commitment; (viii) lease under which it is lessor; (41x) bonus, | 
pensién, profit-sharing, retirement, stock purchase, stock. option, 
hospitalization, insurance or similar plan or practice, formal or 
informal, in effect with respect to employees or others; or (x) 
material contract or commitment not made in the ordinary course of 
business, to which the Company is a party or by which it benefits. 

(f) Schedule of Litigation, etc,, listiny all actions, suit 
or proceedings (whether or not purportedly on behalf of the Company) 
pending or threatened against or affecting the Company,-at law, or 
in equity or admiralty, or before or by any Federal, state, municip. 
or other governmental department, commission, board, bureau, agency 
or instrumentality, domestic or foreign. 


(g) Schedule of Transactions Not in the Ordinary Course of 


Business, specifying any transaction, ‘occurring after March 31, 197, 


fin which the Company has (i) issued any stock or other securities, 


whether stock, bonds, debentures or other corporate securities or 

granted any options or rights to purchase any securities; (ii) in- 
curred any obligation or liability (absolute or contingent) except 

current liabilities incurred, and obligations under contracts enter 
into, in the ordinary course of business and oblijsations under con- 
tracts not in the ordinary course of business listed in the Schedul : 
of Contracts and Commitments; (i111) discharged or satisfied any 11 : 


or encumbrance or paid any obligation or liability (absolute or con- 


tiagent) ovher than current liabilities shown o1 the March 1970 
38a 
Balance Sheet (lneluded tn the Sehedule of Finaactal Infermatton 
herotofore delivered) and current liabilities incurred since that 
date in the ordinary course of business; (iv) declared, set aside 
Or made any payment or distribution to stockholders or purchased, 
otherwise acquired, directly or indirectly, any shares 
other securlotenss (v) mortyaged, Pledged or subjected 
or any other encumbrance, any of its assets, tanei 


ng 


or intangible, except the lien of current real anda personal proper 
taxes not yet due and payable; (vi) sold or asc igned or transferr 
any of its tangible assets, except in the ordiniry course of busin 
or cancelled any debts or claims; (vii) Sold, assigned, or trans- 
ferred any patents, trademarks, trade names, copy rights, or other 
Similar assets; (viii) suffered any extraordinary losses or waivac 
any rights of substantial value, whether or not in the ordinary 
course of Susiness; or (1x) entered into any transactions other 
than in the ordinary course of business. 

(nh) Schedule of Stockholders, listing the nane, residence: 
acSress, socials Teasy Nemoes and numder of shares of stack or 
other securities of the Company owned or held by each holdur there o 
on the date hereof. The Company shall indicate on this schedule (h 
which of its stockholders are or may be deemed to be "affiliates" a 
‘that term is defined in Rule 133(f), promulgated under the Securtti 
Act of 1933, as amended. (Such "affiliates" being hereafter referr 


to as "Listed Stockholders"). 


(1) Schedule of Banks, listing all banks or other financta 


institutions in which the Company has an account, line of credit 
or safe deposit box, and the names of persons authorized to 
deal in connection uivoultl, 

(J) Schedule of Qualification, listing all states and fore 
countries in which the Company is qualified to do business. 

(«) Corporate Documents, listing, the date the Articles of 
Invurporation of. the Company were granted and th: date or dates 
ef any ancadnent or amendments thereto and havin;; attached thereto 


a copy of tne Articles of Incorporation and each amendnent or amend- 


ments thereto; LONG GUL CNL OY mdatd Ub Lhe GCurprrry 
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by the Stackhelders. and the date ex dates of any amendment or anend= 
ments thereto, and having attached thereto a copy of the By-Laws of- 
the Company and any amendment or amendments thereto; and having 
attached thereto a specimen of each certificate used to evidence 


the Company's a or any other sucurity issued by the Company at 


any time. . 


(1) Schedule of Subsidiaries, listing all corporations in 
which the Company owns a majority (by number of votes) of the an. 
standing voting stock and the portion of such voting stock so owned. 
(m) Schedule of Sccuritics Act Documents, accompanied by 
the Registration Statement on Form S-~-1l filed by Take Two under the 
Securities Act of 1933, together with any amendments and all exhibits 
thereto. To the extent that any documents required to be delivered 
by other Schedules to be furnished hereunder are contiined in this 
Schedule, they may be omitted from any other Schedule provided that 
a reference to this Schedule 4s made thereunder. 


4 


6. Representations and Warranties of Take Two. 


| 
| 
| 
| 
| 
i 
| 
| 


Take Two hereby represents, warrants and agrees to and with 


Equity and the Subsidiary as follows: 
(a) Organization and Standing. The Company is a corporation > 
"duly organized, validly existing and in good standing under the laws : 
of the: State of its incorporation. The Company has all requisite 
corporate power and authority to carry on its business and to own, 
lease or operate its property as and‘in the places where such business | 
is now conducted and such property is now owed, leased or operated, F 
and is duly qualified to do business and is in good standing in every 
jurisdiction in which the nature of the business conducted by it or 
the c nership;- lease or operation of property makes such qualification 
necessary. 
(b) Capital Structure. The authorized and Issued capital 
stock of the Company is and on the Closing Date will be as indicated 


on Exhibit “D" attached hereto. All outstanding shares of capttal 


bahibit 2hOe 
Subsidiaries, The Company does not have and on the 
Closing Date will not have any subsidiaries, except as listed on the 
Schedule of Subsidiaries. 
(d) Financial Statements. All financtlal statements listed 
s contained in or furnished with qhe Sehedule of Financial Information 
Prost and complete, have been prepared in conformity with gene- 
rally accepted accounting principles and present fairly the financial 
conaition of the Company of their respective dates and for the | 
periods -tnen 
(e) Properties. The Company owns outright the fee simple 
title in and tio the real properties purported to be owned by it and 
has valid and enforceable leases not in default with respect to the 
premises purported to be leased by it, all free and clear of all 
liens, mortgages, charges or A of any nature whatsoever 
except (1) those described in the Schedule of Real and Personal Prop- 
erty, (ii) the lien of current state and local property taxes not 
in default and (111) such liens, cncumbrances, easements’, rights 
of way, building ard use restrictions, exceptions, reservations, and 
limi*7tions as do not in any material respect detract from the value 
of the property subject thereto or interfere with or impair the 


present and continued use thereof and in the usual and normal con- 


duct of its business. The Company owns and will own outright all 


the equipment and other personal property and assets referred to or 
listed in the Schedule of Real and Personal Property and all such 
prcperty reflected in the Companies' Balance Sheet or acquired after 
said date, other than such assets or properties sold or otherwise 
disposed of in the ordinary course of business, in each case free 
and clear of all mortgages, llens, charges or encumbrances of any 
nature whatsoever except as disclosed in the Schedule of Real and 


4 


Fertonal Hi 


Property. Mne plants and machinery and equipment of the 


. snole, are in ~ood operating condition and ina 


raintenance and repair, 


- ..  (f)) Patents, sreumaras, cues 
fin respect ef any patents, trade seerets, Inventions, shop rights, hla 
know-how, trademarks, trade names, copyrights or appticattoans there- - 
for which are used or useful in the business of the Company, except 
ag stated in the Schedule of Patents, Copyrights, etc. The Company 
owns , or possesses adequate licenses or other rights to use, all 

secrets, trademarks, trade names or copyrights nec- 

its business as now operaeed, and hes not received 

any notice of conflict with the asserted rights of others, except 
as stated in the Schedule of Patents, Copyrights, etc. 

- (g) Insurance. The properties and business of the Company 
of an insurable nature are adequately insured under such policies to 
the extent usually insured by corpoyations engaged in the same or 
similer businesses against loss or damege of the kind customarily 
insured against vy such corporations. All policies listed on the 
Schedule of Insurance will be outstanding and duly in force at 
the Clasing Date. The Company,is not now and on the Closing Date 
will not be in default with respect to the provisions of any such 
policy or nas or shall have failed to give any notice or present 
any material claim thereunder in due and timely fashion. v 

(h) Schedules. All schedules furnished or delivered by 
or on behalf of the Company to Equity pursvant to the provisions 
of Section 5 hereof are or will be correet and complete and all 
information required to be furnished or delivered pur:uant there- 


to has been or will be furnished or delivered to Equity. The Company 


has no knowledge of any default or claim or purported or alleged 


~default, or atate of facts, which, with notice or lapse of time, 

or both, would constitute a default in any obligation on the Com- 
‘pany's part to be performed under any material lease, contract, plan 
or other instrument or arrangement referred to in uny schedule de- 
livered pursuant to Section 5 hereof. The Company shall furnish, 

or shall cause to be furnished, following Equity's request therefor, 
a copy of any document requested by Equity which is referred to, or 


otherwise related to any item referred to, in any Suc’s schedule. 


. 


ortadmiralty; orp before or by any Federal, state, municipal or other 


242a 


x p;overninental department, commission, board, burcau, agency or instru- 
mentality, domestic or torcign, whitch involves the likelihood of any 
: ——~—-cedverse jucgment or Viability, not) fully coverea by insurance, in 
excess of $2,500 in any one cane or $12,500 in the aggregate, or 
which may result in any material sdverse ehange in the business, 
operations, propert-es or assets ov in the condition, financial or 
otherwise, of the Company except in such case as listed and describded 
in the Schedule of Litigation. Tne Company is not in default with 
respect to any order, writ, injunction or decree of ary court of 
Federal, state, municipal or other rovernmental department, commis- 
sion, board, bureau, agency or instrumentality, domestic or foreign. 
(Jj) Accounts Receivable. All accounts receivable of the 
Company shown on the March 1970 Balance Sheet, and all notes end 


necounts receivable acquired by it subsequent to the date indicated 


on said balance sheet have arisen in the ordinary course of business, 

and have been collected or are in the process of collection in the 

ordinary course of business in the aggregate recorded amount thereof, 

’ 

less any applicabie allowances reflected on the said balance sheet 
“--> with respect to the accounts receivable shown thercon or set up on 
he books of the Company with respect to the accounts receivable ec- 

quired sabacquent to such date, and any additional amounts not so 

shown or set up which are not material in light of the business of 


the Company. 

(x) Tax Matters. The Company has filed all Federal, state 
and local tan vecurne required to b¢@ filed in jurisdictions where 
4t is eusiaries ea 4 business and has paid all taxe: shown by such 
returns to be due and payable on or before the due dates thereof; 
and there are no walvers oF agreements by the Company for an extension 


of time for the assessment of any tax. Except to th: extent that a 


ie) xe 
20 . 


eee no material rederal, sta‘: rr 1Gc¢al tax diabtlilies due or to 
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become due for any period co; icing prior to the cate indicated on 


said balance Sheet, whether ft: urred in respect of or measured by 
the Comsany's income Priocr.ito = ich date, or arising out of transac- 
tions entered Anto, OY any sti:'¢ of facts existing rior to such 
date and (14) there are no matestal claims pending or, Proposed or 
threatened against the Company for past-due Federal State or local 
taxes. ei 

(1) Ownership of Stock, etc. Each stockholder of the Company 
is and on the Closing, Date will be the lawful owner of those shares 
of Take Two's stock set forth in the Schedule of Stockholders. 

(m) Authority. The execution and delivery of this Arree- 
ment and the Merger Agreement and, subject to approval of the 
Merge> Agreement by the Stockholders of the Company as contemplated 
by Section 7(g) hereof, the consummation of the transactions conten- 
Plated hereby ana thereby have been duly and validly authorized by 
ali necessary corporate action on the part of the Conpany and this 
Agreement and the Merger Agreement constitute valid and legally 
binding obligations of the Company. Neither the execution and deli- 
very of this Agreement and the Merger Agreement nor consummation of 
the transactions contemplated hcreby and thereby nor compliance by 
the Company with any of the Provisions hereof or thereof will violate 
any provisions of law, conflict with, result in a breach of any of 
the terms, conditions or provisions of, constitute a default under, 
or result in the creation of any lien, charge or encumbrance upon any 
of the properties or assets or outstanding stock of the Company pur- 
Suant to any corporate charter, by-laws, indenture, mortgage, lease, 
agreement or other instrument to which the Company is a Party or by 
which it 1s bound. 

(n) Options, Warrants. ete. There are not now, nor will 
there be on the Closing Date, any options Warrants, calls, rights, 
commitments or agreements of any character to which thie Company its 
& party or by which it is bound enlling for the tssuinee of the 


Company's stock or any other securities of the Compr: 


An schedules heretofore or hereafter delivered to Equity cue 
to this Agreement, as of the date indicated with respect to the : 
Company on the Warch 1970 Balance Sheet and as of the date of this 
Agreement, the Company has no material iiabilities or obligations 
of any nature, whether absolute, ascrued, contingent or otherwise 
and whether due or to become due, which were not reflected in the 
March 1970 Balance Sheet; and the Company does not know of ane 
basts for the assertion against 1t of any such liab itties, 
of Chanres. Since the date indicated with 
respect to the Company on the March 1970 Balance Sheet, there has 
not been: 
(i) any material change in the condition (financia 
or otherwise), assets, liabilities or business of the 
Company other than changes in the ordinary course of 
business, none of which, singly or in the apgregate, 
has been materially adverse: 
(11) any damage, destruction or loss (whether or 
not covered by insurance) materially and adversely > 
affeuting the business or assets of the Company; 
(242). any declaration, setting aside or payment 
or any dividend, or other distribution, in respect 


of any stock cf the Company, or any direct or indireet 


redemption, purchase or other acquisition of any such 


stock except as heretofore disclosed in writing by the ; 


Company to Equity; 

(iv) any option to purchase stock of the Company 
6ranted to any person, or any employment or deferred 
compensation agreement entered into hetween the Company 
and any of its efficers or directors,:or consultants, 
Or employees except as heretofore disclosed in writing 
by the Comoany tea Equity; 

(v) iny (55uance or sale by the Company of any 


bonus, or obher Corporate securitics ; 


‘(vi)’ any Tabor trouble matertatty ana uavercery 
affecting the business - assets of the Company ; 245a_ 
-(viii) any mortgage, pledge, lien or other cncumbrance 
or security interest (other than liens for curren’. taxes 
not yet due and suc -h encumbrances, if any, as are not sub- 
stantial in character, amount or extent and do no. materi- 
ally detract from the value or interfere with the present 
or proposed use of the property subject thereto oc affected 
thereby, or otherwise materially impair business operations) 
creatcd on any asset, tangible or intangible, of the Con- 
pany which ts material in light of its business, or assumed, 
by the Company or by others, with respect to any such assets; 
(ix) any indebtedness or other liability or obligations 
(whether absolute, accrued, contingent or otherwise) incurred, 
or other transaction (except that reflected in this Agreement) 
engaged in, by the Company , except in the ordinary course of 


business, which is material in light of its business; 


(x) any material obligation or liability a: _scharged or 


satisfied, other than current liabilities shown on the Harch 
1970 Balance Sheet, and current liabilities incurred since 

: ¥ 
that date in the ordinary course of business; 

(xi) any sale, transfer, or other disposition of any 
material tangible asset of the Company, except in the ordinary 
course of business, or any sale, assignment, transfer or other 
disposition of any of -its patents, trademarks, trade names, 
copyrights, licenses or other intangible assets which is ma- 
terial in light of its ie rene ¢ or 

(xii) any amendment, termination or waiver of any right 
of substantial value belonging to the Colipany which is ma- 
terlal in the light of -its business. 

(q) absence of Adverse Factors. Except to the extent 
disslosce by or on behalf of the Company in writing at or prior to 
"the execution and dsiivery hereof, or in a Schedule hercafccr deli- 


vered to Equity pursuant to this Agreement, (1) there is no sure, 
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action, or legal, administrative, arbitration or othe: proceeding : 
or governmental investigation or any change in the zoning or builéing 
ordinances affecting th: property or leasehold interests of the Com- 
pany, pending cr threatened which mignt reasonably be expected to 
materially and adversely affect the overall financial condition, 
business or property or the Company; (144) the Company has substan- 

‘ 
tially complieg with, end ts not in default in any material respect 
wider, ary law&, ordinances, requirements, regulations, or orders 
applicable to its business; and (144) the Company is 10t a party to 
any agreement or instrument, or subject to any charter or other cor- 
porate restriction or any judgment, order, writ, injunction, decree, 
s 


rule, regulation, code or ordinance which materially and adversely 


affects or might reasonably be expected to materially and adversely 


affect in the future, the business, operations, prosp::cts, properties, 
assets or condition, financial+or otherwise, of the Company. 

(r) Correctness of Representations, ete. No representation 

r warranty by the Company in this Agreement or in the Merger Agree- 
ment nor any statement, certificate or schedule furnished or to be 
furnished by the Company pursuant heretu, or in conne.tion with the 
transactions contemplated hereby, contains or will gontain any untrue 
statement of a material fact or omits or will omit to sbate any ma- 

et necessatv in order to make the statements contained therein 
not misleading. 

(s) Brokers _and Finders. Neither the Company nor any of its 
officers, @irectors or employees, nor any stockholder has employed 
any broker, agent or finder or incurred any liability for any brokerage 
fees, agent's commissions or finder's fees in connecticn with the 
transactions contemplated hereby, except as referred to in Exhibit 
"E" attached hereto. 

Co) Benefit of Contracts. The Surviving, Co: poration shall be 
entitled, as successor to any Company, to all benefits enjoyed by any 
Company under any contract, ¢ly. listed in the Schedule of Contracts 
or Comnitments. 

(u) Underwriting Costs. At the Closing Duts:, lake Two shall 


not have incurred or be liable for deferred underwriting costs in 
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excess of such costs stated approximate amount of $8,000 on 


the March 1970 Pslznce Snect. 

(v) Carcellation ef Nebt and Warrants. At the Closing Dete, 
the eked payable of Take Two shown in the amdunt of $99,900 on the 
Narch 1970 Balance Sin2et end the warrants for the purchase of 90,000 
Shares of Take Two Stock-issued in connection therewith shall have 
becn cancéiled in a manner which shall not have materially and ad- 
versely affected the financial condition of Take Two or regutbee in 
liability to Take Two. 

(w) Ownership of Literary Properties. Take Two has full 
right and unencumbered title to all Plays, scripts and «ther original 


literary or creative properties produced by Jerome B. Kites. 


7. Cbligations and Covenants of ake Two. 
e 


The Company hereby covenants and agrees with Equity as 
follows (the fulfillment of each covenant and agreement constituting 
a condition precedent to Equity's obligations to any Company hereunder): 
(a) Conduct of the Company's Business Prior to Closing. 
From the date hereof to the Closing Date,-except to the extent 
that Equity shall otherwise consent by an instrument in weiting 
‘ Signed on behalf of Equity by its President or pry Vice President, 


the Company will: 


~€4) Operate its business substantially as 


presently operated and only the’ ordinary course, 
and, to the extent of and consistent with such 
opération, use its best efforts to preserve in- 
tact its present busi.ess organization and pre- 
serve its relationships with persons having busi - 
ness dealings with it; 

(41) Maintain all of tts properties in 
customary repair, order anj condition, reasonabl: 
wear and use and damage vy fire or unavoidable 
casualty excepted, and take all steps reasonably 
necessary to maintain its Intaneible assets, in- 


cluding without limitation, fits patents, trade- 


marks, trade names, brand nam:s, copyrights and 
any pending applications therefor; : 

: (114) Not (1) peant any salary increase to 
any of its officers or employees gr (11) enter 
into, or amend or alter materially, any bonus, 
Ancentive compensation, profit sharing, retire- 


ment, pension, group insurance, death benefit 


or other fringe benefit plan, trust agreement 


or arrangement or eny employment or consulting 
agreement ; 

(iv) , Not create, incur, assume guarantee 
or otherwi8e becom: liable with respect to any 
indebteiness for money borrowed in excess of 
$5,090 in the aggregate (in addition to any 

& 
such indebtedness of the Company outstanding on 
the date hereof or any renewals thereof); 

(v) Maintain its books, accounts and 
records in accordance with generally accepted 
accounting principles and in the usual, regular 
and ordinary manner; . 

(vi) Not amend its Articles of Incorporation 
or By-Laws; 

(vii) Maintain insurance upon its propertie: 
in accordance with its current practice; 

(viii) Refrain from disposing of or encumbering 
any of its material properties and assets except 
in the ordinary course of business; 

(ix) Not merge or consolidate with any other 
corporation, or acquire any stack, business, pro- 
pestty or assets of any other person, firm. assocla- 
Clon. corpo 7act 2 or other business organt:ation, 
e4cepu An ein “11 at"s oo Of Dus tai; 

(x) Nob iseuc Any shaves of stock or onter into 
any contract, or prant any option, warrant, or right 


the deauance of any “uch shares, and not 


Create or issue any securities convertible into any 
such shares or convertible into securities in turn 
so convertible, nor issue any option, warrants or 
rights to purchase an) Such onvertible securities; 

Not declare any dividends on its stock, 
nor repurchase any shares of its stock; 

(xii) Not enter into or assume any contract, 
agreement, obligation, lease, license oF conmitment 
except in the ordinary course ot business and excep. 
as may be contemplated by this Agreement; 

(xiii) Promptly advise Equity in writing of any 

__material adve change in the financial position, 
earnings, or business of the Company 3 

(xiv) Duly comply with all laws applicable to 
4t and ic the conduct of its business3 

(xv) Not change or renew any insurance policy 
now in force er change the carrier thereof; 

(xvi) Promptly advise Nquity dn writing, of each 
written objection tuo the Mermer Agreement, and cach 
notice of election to dissent received by it, pur- 

y 
suant to New York Business Corporation law, stating, 
such pertinent details as Equity shall reasonably 

"request. 


(bo) Key Man Insurance. Prior to the Closing Date, Take 


Two shall procure (and the Surviving Corporation shall maintain 


through December 31, 1974) term insurance payable to Take Two or 
the Surviving Corporation on the life of Jerome B. Kates i an 
aeounk not less than $250,000, the cost of the first $50,000 of 
coverage provided by such polictes to be charged against the net 
yefore tax exrnings ant to be borne by the Surviving Corporation. 
CC) Das eb ge Ali income, Franchise, sales and 
other tax returns and reports of (bhe Company which have mot yeb 
been Tiled prior to th date hereof (including those relating to 


periods after tre Closing Date) shall be prepared by the Company 


anination and approval o 


best efforts to, obtain on 


Company shall afford to 
ry representatives 
ss hours throughou. the 
of to the Closing Date, to all of 


5. contracts, commitments and records, 


2 


and shail furnish such informat 


concerning the as Equity reasonably may request, 
including copies and/or ex of pertinent records, document 


The Company's accountants shall furnish to-.Equity 


and contracvs . 
during such period any and all of their statements, working papers 
and underlying records and data a& Equity reasonadly may request. 
and its counsel, accountants and representatives shall, 
other things, ‘orm an audit of the Conpany's 
books and records for purposes of preparing e@ report on the finan- 


cial statements of the Coinpany and in conneetion therewith sali 


be permitted to take or observe the taking of physical 4nventory 


of the Company. The Company's officers and employees shall assist 
the examination of the Company's books and records and the taking 


inventory. 


(e) Indemnification from Undisclosed Liabilities. Each 


Stockholder will indemnify and hold harmless Equity and any of Ats 
subsidiaries from and against any nnd all losses, claims, damages 
liabllitiecs arising out of or in connection with any Undis- 
Liat tiition mevetnuatter defined) or any other liabilities 
with generally accepted accounting 
ed agalnust 
closed In or furnished 
information or in an 
on ithe inancial Staticmsnes * the Company prepared by 


the Company or Equity 5s deoondent nublie accountants. Furtrer, 
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pil obtadu and furnish to Equity from cach Stockholder, in 
Satistactory to tquity aid iis coungel, an inde: nifieation agree- 
to indemaif’y and hoJd hariless Equity and 
against any and a!l losses, claims, 
6 out of or in co: nection with any 
Undisclosed Liabilities or any other such liabilities not disclosed 
or reserved against. For purposes of this subsection, "Undisclosed 
Liabilities" means a losses, claims, damages or otier liabilities 
arising out of, or in connection with, the breach or inaccuracy of 
any covenant, warranty, representation, statement, scnedule or agr2e- 
ment delivered, furnished or mde to or with Equity rereunder, including 
-. the payment of reasonable counsel fees and expenses, if any, incurred 
by Equity or the Surviving Corporation in connection therewith, and 
including alli losses, damages, claims or diabllities, fees and 
expenses which may be suffered by Equity or the Surviving Corporation 
by reason of any obligation or liability of each Company up to and 
including the Closing Date, whether or not reflected in the Schedule 
ox Financial Information, for which adequate reserves have not been 
peovided. Equity agrecs that Jn the event that an Unlisclosec tide” 
bility results fron anv breach or tnaccuracy of a covenant or failure 
’ 
of warranty or representation, consisting of the assertion of any 
Claim, liability or demand against the Company by any person whom- 
-poever (including a claim or claims of the Unitee States of America 
or of any State for income taxes or taxes of any other nature), 


Stockholders shall be notified of and shall be Privileged to take all 


such action to contest the claim, including any appea’ from any 


adverse judgment or decree, and to advance the funds necessary to pay 


any tax from the funds of the Stockholders, as may be agreed upon 
between them, and to file a suit for refund thereof, : nd to prosecute 
appeals to whatever courts my have jurisdiction ther:-of, and in 

the event they previal, to be repaid so much of the tix and interest 
aS 1S recovered, In the event that the Payment of any such diability, 


Claim or indebtedness shall result in a reduction of income tax payable 


by the Company or the Surviving Corporation, the Stcckholders 


‘phal\ be entitled to the appropriate credit, 
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deducticn or repayment. 


(pro-rata nnopedius to their respective holdings of common stock of 


Direct) of the amount by which Federal and state 4ncome taxes of the 


Surviving Corporation shall have been reduced by reason of such pay- 


ut 


mont, and such reduct.on shall be applied to reduce che amount of 


the Undisclosed Liabil 


(cf) Stockholders’ Rights Vo Trademarks, ¢%c-’ Tae Company 


agrees that none of ita stockholders will have tne right at any time 
after the Closing Dat= to use, for his own account o> for the account 


e 


of any affiliate or associate of me, any of the traliemarks, trade : 


names, good will, designs, labels or trade secrets haretofore used 


by the Company 4n connection with its business. 
(g) Stockholder Approval of Merger A reement. AS s00n aB 

practicable the Company shall hold a meeting of 1ts stockholders and 

shall submit the Merger Agreement for approval to its stockholders 

at puch nesting ao provided by the New York Business Corporation Law eo 

‘ne management of the Company shall recommend that ito atockholdero 

grant such approval and shall use 4ts best efforts to secure the 


* 


‘game ineluding the voting of their shares in favor thereof. 


(h) Delivery of Take To's Stock. “All the outstanding shares 


jof stock of the Company shall be delivered to Equity and the Subsidiar 


on the Cloning Date. 


fl): Auagit of March 1970 Balance Sheet. ee 
i ; ee : 
its bes* efforts to oe and eden Equity an audit report of SWERDLOFF, 


rie 


‘LEBEN and SCHULTZ or their successors on the March 1970 Balance Sheet and 


.the year then ended. Such audit report t, if cuentas shall n vt express a qualified. 


4 
or adverse opinion with respect to such financial statements, 
(5) Shareholders! Ayrecment Re Finder's Fe2s. Ta 


shall obtain an furnish to Equity from each of its shar 


executed agreements in the form attached as Exhibit "E 


Agreement with respect to paymens of finder's or br oker's 


curred with respect to the trans “contemplated hereby. 


8. Hepr bations and Warrant 16 Of Eaul ty and the Subsidiary. 


ann an Soe nen One SE ae 
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azation and Standing. Equity en: the Subsidiary 
are corpo sions duly rganiized, validly existing ‘end in good Standin; 
under the laws of the of Delaware and Georgia, respectively, 
@C@ach has the corporate power ana “wutnority to carry con its businass 
¢s and in the places where Such 
business is being conducted and Such properti+s are now owned, 


leased or Operated and is duly qualified to do busi tess ana is in 


good standing in every Jurisdtction in which tne nacure of the busi-~- 


ness conducted by tt makes sue! qualification neces ary. 

(Db) . Capic: Structure, Whe authorized capital stock of 
Equity as of this date is 8,250,000 shares, of which 250,000 shares 
are Preferred Stock, no par value (which may be authorized for issu- 
ance in one or more series), and 8,009,000 shares are Common Stock. 


At June 30 1970, none of the Preferred Stock had been issued, 


and 1,859,294 Shares of the Common Stock were duly and validly 
issued and outstanding. At June 30 5 2970, 599,174 shares 
of Equity's Common Stock were reserved for issuance pursuant to the 
exercise of stock options and warrants anid 1,057,510 shares were 
reserved for possible issuance pursuant to agreements relating to 


Previously consummated acquisitions. : 
(c) Authority. The execution and delivery hy Equity and 
the Subsidiary of this Agreement; the execution and delivery by: the 
Subsidiary of the Merger Agreement; and, subject to the approval of 
the Merger Agreement by Equity as the sole stockholdur of the Sub- 
Sidiary, the consummation of the transactions contemplated hereby 
and thereby have been duly and validly authorized by all necessary 
corporate action on the purt of Equity and the Subsidiary. This 
Agreement is valid and a lefally binding obligation of equity and 
the Subsidiary and the Merger Agreement is a valid and binding 
obligation of the Subsidiary. leither the execution and delivery 
of this Agreement nor the censimaatilon of the transaction conten- 
Plated hereby nor compliance by leyutty with any Of th: provisions 
hereof will (1) eonflict with op result in a breach o: oy duerault 


under any of the terms, conditions, or provistons of viny note, bond, 
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or other instrument of obli- 
Certlficate of Incorpo- 
any of its subsidiaries 
properties or assets 
injunction, decree, 
ts subsidiaries or any 
or approval by any govern- 
roval of the Articles of herger 
a judge of the Superior Court 
of Fulton County, Georgi: en approval by or filing with the appro- 
priate authorities of the State of New York) is required in connection 
-~with the execution and delivery of this Agreement and the Merge 
Agreement or the consummation of the transactions contemplated hereby 
and thereby. 
(d) Financial Stat nos. Equity has furnished the Company 
with a balance sheet of Equity and the consolidated Equity subsidi- 
aries as at December 31, 1969 (the "Equity 1969 Balance Sheet") and 


the end of the preceding annual fiscal period, and with state- 


ments of consolidated income and of consolidated stockholders’ equity 


for each of such fiscal periods and with its interim repors for the 
period ended March 31, 1970. The statements with respect to the 
fiscal year ended Decemter 31, 1969, are certified by Ernst & Ernst. 
f1Ll such consolidated balance sheets fairly present the financial 
position of Equity and the consolidated Equity subsidiaries as at 


the respective dates thereof, and the statements of consolidated 
lneome and consolidated stockholders’ equity for said periods fairly 
presen. the results of the operacion * Equity and th: consolidated 
Equity subsidiaries for the pericds indicated, in accordance with 
ounting principles consistently epplied, ex- 

tatements. 

Liabilities. Exce;t as hereto- 
fore dise] ed preitine y Equity to the Company as of December Sl; 
1969, Equity and its substiaicrt hind €on a consolidated basis) no 


matertal liabilitics or obligat HG f any nature, whither abso- 
> ’ s 


lute 


, aeericd, contingent ot otharmiise and whether duc or to becone 


duc, which were ot reflected on the Vquity 1969 Balanee Sheet or 


and Equity docs not know of any basis for the 
or them ef any such liability. 
has C(lled all Federal tax returns 
shown by such returns 
<¢ pe due end payable on or before the due dates thereof; ind there 
no waivers or agreements by Equity for the extension or tims for 
assessment of any tax. Except to the extent that resePves there- 
ire reflected in:-the Eauity 1969 Balance Sheet or as heretofore 
disclosed in writing by Equity to the Company, (i) there are no 
material Federal, state or local tax liabilities due or to become 
due for any period commancing prior to December 31, 1969, whether 
incurred in respect of or measured by Equity's income prior to 
December 31, 1969, or arising out of transactions entered into, 
or any state of facts existing, prior to December 31, 1969, (11) 
there are no material claims pending or, to the knowledge of Equity, 
proposed or threatened against Equity for past due Federal, state 
or local taxes; and (iii) the reserves established for ta>es with 
respect to its fiscel year ended December 31, 1969, as shown on the 
Equity 1969 Balance Sheet, are in the opinion of Equity -aceauate 
. for the payment of such taxes. i 
{g) Avsence of Changes. Except as @4sclosed in writing 
by Equity to the Company stice December 31, 1969, there hcs not been: 
(1) any material change in.the consolidated condition 
(financial or otherwise), assets, Liabilities or business 
of Equity and its subsidiaries, cther than change:. in the 
ordinary course of business none of which singly or in the 
aggregate, has been materially adverse; 
(44) any damage, destruction or loss (whether or not 
covered by insurance) materially and adversely affecting 
CHE SonSoOliiated DUSIness af usscla of boauity and “its 
subaidilorics ; 
(iii) any decliration, setting aside or payniens of any 
dividend, or a istyrlbution in respect of any of Bquity's 
Camnen Stock or Preferred § 
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(iv) anv Jabor ul matertlally a@nd adversely 
affecting the consolldat« business or ussets of Equity 
and Le SubSLdLarics . or 
to the best of i auity's Knowledge, an) statute, 

rule or regulation adopte i (other than those pextaining to 
Federal income tax) which materially and adversely affects 
the business of Equity an! its subsidiaries taken as a whole. 
(h) Absence of Adverse Fictors. Except to the extent dis- 
closed by Equity to the Company 4. writing at or prior to the execu- 
tion and delivery hereof, (i) there is no suit, action or legal, 
administrative, aroitration or otier proceeding or gove -nmental 
investigation or any change in th: oning or building ocdinances . 
affecting the property or leasehold interests of Equity or any 
Equity subsidiary, pending or (to the knowledge of the officers 
or directors of Equity), threatened which might reasonaoly be ex- 
pected to materially and adversely affe the overall financial 
condition, business or property of Equity and ts subsidiaries; 
(12) Equity and its subsidiaries (on a consolidated basis) have 
substantially complied with, and are not in default in any material 
respect under, any laws, ordinances, requirements and 1egulations 
applicable to their respective businesses; and (iil) neither Equity 
nor any of its subdsidiartes is a party to any agreement or instru- 
ment, or subjeet to any charter or other corporate restriction or 
any judgment, order, writ, injunction, decree, rule, regulations, 
code or ordinance which materially and adversely affects, or might 
reasonably be expected to materi:lty and adversely aff. ct in the 
future, the censolidaved busines, operations, prospec: s, pro- 
perties, assets or conditions, fininetal or otherwise, of Equity 
and ite supsidlar’ = 
(41) Adopt.don oF é Ao eement , Following, .pproval by 

Of Daveclors fF thts A “ont, Equity will adopt the 


Kerger Agreemant. e S vos ior af the Subeldiury. 


* % 


See ee eee 
sma tinier ranemeaanenemmeamnnn mea eenmmeenennn mmm state naiannie ss 
esieeassinapiabennahseiltestanhesneenriwnisentiess seamaster : seecronscamy aan tise i . 
‘ F ricer somerset eset} —saecegermaemerareyranraerectenseeceannasinstianpii: ain omemerneinn 
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' 


} quilt y ant the Su 15} diar Vs 


he Subsidiary to consumn.te and effect 
Agreement and 
aro, oG the optton 
all material respects, 
to the Closing Date: 
All the terns, covenants 
reement to be complied with and performed 
or before the Closing Date shall have been 
complied with and performed in all material respects. 
(0) Certificates re Representations and Warranties. 
regresentations and warranties of the Company contained herein 
be true and correct on and as of the Closing, Date with the same 
effect as though ali such repéesentations and warrant les had been 
made on and as of that date, and Equity shall have received (1) 4 
certificate dated the Closing Date signed by the President, the Chief _ 
Financial and Accounting Officer and the Secretary of the Company 


all wepresenctations and warranties of the Company here- 


in contained rue and correct, 


(c) : t_ Report The balance sheet of the Company and the 


related statements of income and retained earnings for the period 
then ended and the report of the Company's itndependens accountants 
(or of Equity'’s accountants if Equity shall have requested the pre- 
paration thereof) and the audit report of, Sverdloff, Leben and Schultz 
on the Company's statements as of March 31, 1970 referred to in Sec- 
tion 7(1) shall have been received by Equity and such ffnancial state- 
merts and audit renort shall not reflect a matertal altverse change 
in the financial position of any Company at such date or tn the re- 
of its operation for the pertod then ended and such report 

‘Led or adverse opinion with respect 

i, etc. Examination by Equity shali 

accuracy in the representations 
and warranties f Comp2ny set forth in Section 6 hereof or in 


the cebedvulos de ive to } L Wurscuaokh to Seetion. fo heraar. 


Oo 


es SORE ACAI AITO UH UN AN IE ENE ALR CORR kw SI MORES A BR EB eal 
hs sane va we i: ——— ~~ ae es ae ree 
ar Ne Ee reper memento meee 
: 


rs 
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12) “Apnroval of | Pol Mathers , etc. 


ALY actions, proceeding 


Sy 


instruments and documents deemo 


necessary or appropriate by Equity 


or its counsel to effécluake tb) is Agreement and the consummation of 


Ae trensaections contesplated boy J; Or incidental ticreto, and 
all other related lepa, matters, shall have boon approved by counsel 


to Equity 


(f) Opinion of Counsel to the Companies. Equity shall have 


received an opinion of 


nh. Helfand. Lesser, Moriber & Feldman, 


Nev York, New York, counsel to the Company dated the Closing Rate, 


in form, scope and substance Satisfactory to E uity ani its counsel 
? 2 2 


to the effect that: ‘ 


(i) @he Company is a corporation duly organized, 
validly existing and in good standing under the laws of 


its incorporation, has the corporate power and authority 


to carry on its business and own and lease its property 

as and in the places where such business is being con- 

ducted and where such properties arc now owned, leased c 
or operated, and 1s duly qualified as a foreign corporation 


dn each jurisdiction (to be specified) in which such quali- 


fication is required; 


(44) The Company has a duly authorized eapital 


stock as shown on Exhibit Vp aly outstanding shares 
ste Nee 
of which have been validly issued, fully paid and 


non-assessable; . 


(i441) The Company has full corporate power to 
carry out the transactions proyided for in this Agree- 


ment and the Merger Agreement; all corporate and other 


proceedings required to be taken by or on its part ta 


authorize i¢ 


it to execute and deliver this Agreene2nt and 
the Merger Agceement and to camsunamate the transactions 


Contemplated ‘ieiecy and thereby have been duly and validly 


Caen; and’this Arrecement ond vige 


Herger Agreement have 
een duly ead validity eutd wined, @xezvted and deliverea 


by the Compitiy and conctiluie tee valid and lepolly 


binding: abl ty. ittone: 


‘ 


(iv) The Company has pood and marketable title 
to the real aud personal property deseribed on or 
referred to in the Schedule of Real and Parsonal Property, 
subject only to llens and encumbrances as are described 
on or referred to in the Schedule of Real and Personal 
Property; 

(v) Consummation of the transactions contemplated 
hereby and compliance by the Company with the provisions 
hereof and of the Merger Agreement will not eoctiaee ek 
or result in a breach of or default under any cf the 
terms, conditions, or provisions of any note, tond, 
mortgage, indenture, license, agreament or any other 
instrument or obligation (including without Wiitation, 


its Articles of Incorporation and By-Laws) to which the 


Company i3 a party or by which it or any of its proper- 


ties or assets may be bound or violate any order, writ, 
injuncticn, decree, statute, rule or regulations © 
applicable to the Company or any of its properties or 
assets and the Surviving Corporation shall be entitled 
to ard shall receive, as successor in interest to the 
Company, all of the benefits enjoyed by the Coaneny 
-under any contract, agreement or other arrangement 
listed on or referred to in the Sehedule of Contracts 
-or ca srucnpuabin ag ; 

(vi) No poo or approval by any povernmentat 
authority (other than approval of the Articles of Merger 
setting forth the Merger Agreement by a judge of the 
Superior Court of Fulton County and and appropriate 
officials of the State of New York) is required in 
connection with the consummation of the transactions 
contemplated hereby; and 

(vii) Such counsel does not know that any litigation, 
proceedinr or investigation its pending or threatened which 


might result in a material adverse change in the business, 


° 
——eeEeEeEeEeEeEeEEeEeEeEEIIIoIoIyL—L———————_— —_—L——_L_—_————L————————_—_—_—_==— Racca nama oe ema <meecareaenme srweaanaan aah inner 
mas —" . : 
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ry 
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Or Evospects of the Compasy, except as disclosed —~ 


in writing by Che Coinpany to Equity prior to the Closing 
@e, or which questions Lhe validity of this Agreement or 


Werger Agveement a: of any action taken o: to be taken 


y the Company hereunder or thereunders 
and upon such other matters as Equity or its counsel may reasonably 
request, = 
(g) Receipt of Documents. ‘Equity shall have received (i) 

not less than ten (10) days following the etenutind of this Agreement, 
a certificate of the President of the Company listing those stock- 
holders {the "Listed Stockholders") deemed to be "affiliates" of 

the Company, as such term is defined in Rule i33(f£) promulgated by 

the Securities and Exchange Commission pursuant to the Securities 

Act of 1933, as amended, and stating that, to the best of the know- 
ledge of the Company, no person who is not so listed is an “affiliate”. 
of the Company; (11) on or prior to the Closing Date fron each Listed 
Stockholder the documents provided for in Section 12(a) hereof; 

(1ii) the indemnification agreements referred to in Section 7(e) 

from each Stockholder and (iv) the executed agreement: concerning 


finder's fees referred to in Section 7. 


(h) Consent of Lessors, etc. The holders of any indebtedness 


of the Ccomoany, the Jessors of any material real or personal property 
leased by the Company and any Federal or state regulatory agency 
having jurisdiction, to the extent that their or its consent is 
required by. the pertinent debt or eave dnetrunente or applicable laws 
or regulations for the consummation of the transactions contemplated 
hereby, shall have granted any necessary consents, 

{i) Employinent Agreeme: . Jerome B. Kates shail, on or 
prior to the Closing Date, have entered into a mutuall; satisfactory 
agreement with Equity providing for his employment by }quity or 
she Surviving Corporation and containing, non-competiticn agreements 
and covenants. 


(J) Audit Revorts. Wyuity shill have recetved the audit 


¢ 


zeport of Swerdlo?tf, Leben and behults on the Mar¢h 1970 Palance 
Sheet and related Statements OF Operation and such jlatec Sinancial 


Statements as it may have Yeasonrbly requested of Take ‘i'wo. 


: 26la 
(k) suthority of Tole Tuo. Ail action necessary to authorize 
the execution, delivery and performince of this Agreemer.t by the 
Company and the concunmsation of the transactions contemplated hereby 
cShald have bean duly and validly taren by the Meard of liirectors of 
the Company, the Stockholders of the Company shall have furnished 
quity with a copy o? all resolutions adopted by the Board of Directors 
and Stockholders in connection with such actions, certiiied by the 


ae 


Secretary or an Assistant Secretary of the Company, and the Company 
and the Subsidiary site have full power and right to merge an te 
terms provided herein and in the Merger Agreement. 

(1) Approval by Fquity. Equity's Board of Directors or 
Executive Committee of its Board of Directors shall have approved. 
this Agreement and the transactions contemplated hereby. 

(m) Poolings af Tuterest- Equity shall have riceived 
satisfactory agreements from each Stockholder that he will not dispose 
of Equity Common Stock to be received by him hereunder in amounts in 
excess of those permitted under applicable accounting pclicies with 


respect to "pooling of interest" accounting treatment. 


(n) Assurance of Ownershin of Literary Properties. Take Two 


snail have furnished to Fquity evidence satisfactory to Equity and 
its counsei that Take Two has full right and unencumbered title to 
all plays, scripts and other original literary or creative properties 


produced by Jerome B. Kates. 


19, {Conditions to Obligations of Take Two. 


The obligation of the Company to consummate and effect the 
Merger as provided for herein and in the Merger Agreemert is subject 
to the satisfaction, in ali material respects, of the fc Liowing 
conditions on or prior to the Closing Date; 

(a) Compliance by Equity. All the terms, coverants and 
conditions of this Agrecirent to be complied with and pe, formed by 
Equity and the Subsidiary on or before the Closing Date shall have 


been fully complied with ene perfor ed in all materinl sespects. 
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(b) ertivicate re Hepresenc sions Morrant bers) ene 


representations an farpantbes of Vqnity and the Subsidiary cortained 
herein shall be truc and cc oc 1 all matertal respects, on and 

ne Date, tn © 8 foree and effect as though 
such represencations Gnd warrant te haw been made on and ous of the 
Closing Date and Equity sh ha furnished to the Company a 


eert.ticate < : he Closir Date and signed by the Pres’dent or 


a Vice President Equity to such effect. 


(c) Gpinion of Counsel to Foulity. The Company siiall have 


received an opinion of Messrs. Powell, Goldstein, Frazer % Murphy, 
-Atlanta, Georgia, Generali Counsel of Equity dated the Closing Date, 
in form and substance satisfactory to the Company and its counsel, 
to the effect that: 

(1) Equity is a corporation duly organized, validly 
existing and in good standing, under the laws of the State 
of Delaware, and has all penuieise corporate powers to own 
lease and operate its properties and to carry on its business _ 
as now being conducted; 

(414) The Subsidiary 1s a corporation duly organized 
and in good standing under the laws of the State of 
Georgia; Ms 7 

(121) Equity and the Subsidiary have full corporate 
power to earry out the transactions provided for in this 

in the Merger Agreement; all corporate 
end ether proceedings required to be taken by or 
the part of Equity and the Subsidiary to authori:. 
to execute and deliver this Agreement and to con 
the transactions cor’. mplated hereby have been du 
and validly taken; this Agreement has been duly 
validly authorized, executed and delivered by Equ 
and the Sub iiary ‘and cots tute: valid and 1 
binding oblijcation r Bai ty and: the 
corporate and other prc rdinws required to be 
by or on the par f 1 fFubotdiary to authorize 26 to 
execute and deliver the Merger Agreement and to consum- 


mate the transoctlons contemplated thereby tave been 


‘Mercer Agreement has been 
executed and delivirred by the 
Subsidiary and constitutes a valid and legally binding 
obligation of the Subsid 
(iv) he shai of Pai f Common Stock deiivered to 
the Subdsidiary on ie Closi Date are duly authorized, 
and, upon exchange of ich shares for stock of the Company 
Agreement, will be validly issued, 
and nonassessable; the shares of Equity Common 
ock delivered into escrow pursuant to Section 2 herein 
Aa 


are duiy issued, fully paid and nonassessable; and 


shares of Equity Cor if any, to be issued and 
delivered to the Surviving Corporation pursuant to Section 3 
of this Agreement will, upon issuance and delivery thereof, 
be duly authorized, valialy issued, fully paid «and non- 
assessable; 

(v) No consent or approval by any governmental authority _ 
(other than approval of the Articles of Merger setting forth 
the Merger Agreement by 2 judge of the Superior Ccurt of 


of 


Fulton County, Georgia, and the appropriate officials of the 
3 > & : 


State of New York) is required in connection wich the consum- 


mation of the transactions contemplated hereby; and 
(vi) Such counsel does not know that any Jitigation, 
proceeding or investigation is pending or threatened which 
ca . . 
might result in a material ad erse ‘change in thc business, 
Properties or prospects of Equity, except as disclosed in 
writing by Equity to the Company prior to the Closing Date, 
or which questions the validity of this Agreement or the 
Merger Agreement cr of wny action taken or to be taken by 
idiary hereunder or thereunder $ 
and upon sich other ma ‘YS as the Company or its counsel may reasonably 


reauest. 


&_to the Respective Obligations of Equity, the 


Subsidiary and Take Tyo. 


The respective ob! ons of Equity, the Subsidiary and __ 
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(a) No NGverse Actions. etc. lo aeclion- or pracecding shall 
A oes ireshooiandlshisnttsh ck 


be pendins or threatened on the Closing Date wherein an unfavorable 
judgment, decree or crdcr would prevent or make unlawful the carrying 
out ol this Agreement ¢ the Moraer Agreement or would cause the 
he Merger Agreement 

rescinded or which questions the validity of this Agreement or 
tia Merger Agreemen In the event of the receipt of any communication 
fron any person or department or apency of government, prior to the 
Closing Date, with regard to the transactions contemplated hereby 
and by the Merger Agreement, Fquity shall be sole judge of whether such 


communication shall be tnterpreted as a threat of such proceeding. 


12. Federal Securities Act. 
The parties hereto understand that the issuance of the Equity 
Common Stock to be issued pursuant to the provisions of this Agreement 
“will not be registered under the Securities Act of 1933, as amended 
(nereinafter referred to as the "Securities Act"), in reliance upon 
the exemption provided by Rule 133 promulgated under the Securities 
Act (nereinafter referred to as "Rule 133"). 


Investment Letter. Take Two agrees to deliver to Equity 


on the Closing Date a letter in the form heretofore delivered to the 


Company by Equity signed by each Listed Stockholder representing and 
warranting that the shares of Equity Common Stock to be issued to hin 
pursuant to this Agreement and the Merger Agreement will not be acquired 
by him with a view to the distribution thereof; said letter st721 contair 
nan indemnification of Equity against all liability, costs or expenses 
(including reasonable counsel fees) arising as a result of any d@istri- 
bution of any of said shares by him tn violation of the Sccurities Act. 
Each Listed Stockholder agrees to renew such representation and warranty 
ucon quity's request within 10 days prior to the delivery to him of 
shares of Equity Common Stock pursuunt to Sections ? ard 3 hereof. 

(b) Notification of Transfer Agent. Equity 1: hereby authorizec 
to notify its transfer agent of the status of the shares of Equity Comno: 


Stock to be Issued pursuant to the terms of this Agreenent, and to take 


~Ha. 


? 


such other action as shall be reasounble and proper to prevent any 
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turities Act and rules and regulations promulgated 


thereunder, 
(c) Conditions to Transfer. No Listed Stockholder shall 


of Equity Common Stock received by nim 
eereont without 
a written opinion satisfactory to Equity's counsel, or 
a "no-action" letter from the Securities and Exchinge Commission 
specifying the nature and circumstances of the proposed laiaactensl and 
{ndicating that the proposed transfer will not be in violation of any 


of the provisions of the Securltic: Act or rules and remsietions 


promulgated thereunder. 


(a) Registration of Equity Common Stock. 
within three (3): years from the Closing Date Equity shall register 


If at any time 


for offering by it any shares of 4ts securities under the Securities 
Act of. 1933, as amended (the "Securities Act"), Equity will give 

at least thirty. (30) days' prior notice thereof to the former holders 

of Take Two Stock and, upon the written request of the holder or holders 
of at least 5,000.shares of Equity Common Stock received pursuant to 
this Agreement include in such registration such shares of Fquity 
Common Stock desired to be sold (but not less than 5,000 shares). 

The provisions of the preceding sentence shall apply to any 
registration statement proposed to be filed by Equity within such 


three-year penipds it is understood and agreed, however, that if the 


holders of Equity Common Stock shall request the registration of such 
shares pursuant to the next preceding sentence, that holders so requestin 
shail pay all additional costs incurred by Equity by reason of -such 
request, including the registration fee payable to the Securities and 
Exchange Conmission (the "SEC'), and any additional qualification or 
filing fees under the "blue sky" laws of any state. If within three 
years frou the Closing Date, Equity shall not have notified the 

former holders of Take Two Stock of the proposed filing by it of 

a registration statement relating to an offering by it of its 


shares, or, if at the time of such of aby Equity, the formec shareholders 


of Take Two shall, under the pooling of interest concept, not have had the right to regis 


allof their then Equity shares, as provided above, Equity agrees thatit willunon the 
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"y (that if uncil four years 
\ 


a holder or holders of not 
on Stock received pursuant to 
to register the sale of not 

n Stock held by the persons 
Securities Act as than in 
s00n aS prac-icauble, and 
in any event within one year from e date of such r lest and will 
notify the holders of the Equity Common Stack of the e°f 
of such registration. i@ holders of Equity Common St 
such request will sear 5 rate i) any additional accounting 
expenses which Equity wil incur aS a Fesult of regist«ring such 
securivies If the Registration Statement is filed at sie’ time that 
the Rules and Regulations under the Securities Act require, either 


AS & prerequisite +o the tliing of Lh Registration Stitement, or 


“& @ condition ta allowing 3 ) becone effective, tinuncial statements 


of Fanuity af a date more recent than th 4 of the Yisecal year of 
Equivuy rmext preecsding the date of filing the Regist ation Statement 
and (ii) the registration fee payable to the SEC and uhe filing or 
registration fees pursuant to any state securities or ‘blue sky" 

Jaws, if such filing or registration fees are required by any state 


securities. or "blue sky" laws, or rules and regulation; promulgated 


thereunder, to be paid by selling stockholders as a condition to 


permitting the sale of Equity Common Stock under the Registration 
Statement in any such state, and Equity may require re:sonable assur- 
ances and security for the payment of such costs. Equ.ty will pay 
the Jecal fees and ail her expenses incident to the ireparation 


iy. hai ty rie es bo maintain 
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such Reistration Statement cin ( for a period of sixty (60) days 


subsequent ‘ he etfeectiv 1fe@ of such registration, ond, if 
mths Subsequer.t to the 
ion of sucn period, Equity till be 
‘under | pligation to register any shares of the Ecuity Common 
Stock held by the former holders of Take Two Stock. It is under- 
stood and agreed tha he holders making such reque:t.will not 
utilize the services of any underwriter other than the underwriter 
agreeing to uncerwrit le Securities being offered oy Equity without 
Such underwriter the opportunity also to underwrite the offering 
securities being made on bLenilf of the holders m:king such request, 
In connection with any registration referred to in this Paragrapi, 
Equity wiil comply with all epplicable rules and re; ulations of the 
EC or any similar Yederal commission or agency and will make avail- 
able to its security holders, as soon as practicable, such earnings 
Statements as will satisfy the provisions of the Securities Act and 
ations ther under, 
In the event of the registration of any shires of Equity Comnon 


Stock held by the former holders of Take Two Steck pursuant Nes this 


Section 12(d), Equity agrees to furnish the holders of such Equity 


Common Stock such prospectuses conforming to the requirements of 

the Securities Act and the Rules and Regulations thereunder, relating 
to the Equity Common Stock, as from time to time may be neaeecayly 
requested by such holders. In the event of the registration of any 
shares of the Equity Common Stock, Equity will indemnify the holders 
thereof and id the holders thereof (the term "hold-rs" for the 
purposes of thi nlf 45 deemed to include any such holders, 
any underwriters " ue older: and any controlling, person of such 
holders or undervriters) ); V1 agiinet any losses. « lads, Waurages 
or ifibiltties, join Y Sey to which the holde.s cthereof ray 


Act ov otherwise, insofar as such 


al 
a 13. Ott ud e b Ly. 268a 
it understood and agre by the Company that, notwith- 
standing pre ms Gt oe 2, 3 and 8 hereof or anything 
to the < ary ec ined. Sanity my issue prior 
to or § rent to the Closing, Dat additional shares of its Common 


the securities ‘whether convertible inte Conon Stock 


at 


nts, pursiant to a bona fide :ale thereotl, 


option: or warrants, 


or with respect to the exerci f any 
or in connection 


corporations, parene! hit r proprietorships which Equity may desire 


to acquire (or which it may have acquired previously), or in any 


other bona fide arm's length tra saction, and that any such sale, 


issuance or acquisition shall not, by virtue of the terms of same, 


uffect the terms hereof, or of the Merger Agreement or the shares 


+ 


ef Fuuity Common stock to be delivered pursuant hereto. . = 


14 Survival of Representations. 


® All statements contained in any certificate or other instru- 


men delivered by or on behalf of Fquity, the Subsidiary or fake Two, 


etiton with the 


pursuant hereto or the hierger Agreement, or in conne 


transactions contemplated hereby or thereby, shall be deemed repre- 


and warranties by Equity, the Substdiary o- Take Two, 


sentatios 


3 


as the case may be. All reprecentations, .warranties ind agreements 


Ca 
e 


made by Equity, the Subsidiary or Take Two herein sha}.l survive and 


shall not expire on the Closing bate. 


On the Closing Date, all property of the Company shall be 


substantially in the same condition as at the close of business on 
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liabilities (or actions in respect thereof) 
» any untrue statenen” or alleged 
untrue statement of any material faet contained in any Registration 
Statement under which the sale of such shares of Equity Common Stock 
registered under tho Securities Act, any preliminary Prospectus 

or final prospectus contained thorein, er any amendment or supplement 
thereto, or arise out of, or are based upon, the omission or plicged 
omissicn to state therein a material fact required to be stated therein 
or necessary to make the statements therein not misleading, and will 
inure the holders thereof for any legal or other expenses incurred 
by them in connection with investigating or defending any such loss, 
claim, damage, liehility or action; PROVIDED, HOWEVER, that to the 
extent that anv such loss, clgim. damage, liability or action arises 
out of, or is based upon, an untrue Statement or alleged untrue state~ 
iment or omission cx allered omission to state a material fact 
required to be stated in such Registration Statement, preliminary 
Prospocttus, final prospectus, amendment or Supplement thereto, in 
reliance on, and in conformity with, written information furnished to 
Equity through an instrument duly executed by any sucn holder or his 
agent or representative specifically for the use in the Preparation 
thereof, Equity wll) not be so liable to such holder, and such 


holder will indemnify and hold harmless Equity against any losses, 


claims, damages or liabilities to which Equity may become subject 


under the Securities Act or otherwise, insofar as such losses, claims, 
damages or liabilities (or actions in respect thereof) arise out of, 
or are based :ipon, the information contained in such instrument or the 
omission or alleged omission to state a material fact necessary to 
make the statements therein not misleading, and will -eimburse Equity 
for any lcgal or other eCapenses Tneurred by 14 in connection with 
Investiorttare o (HePend dy, cay oaed POO Clic) Gaintags , Vlabtizicy or 


nebioan. 
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Mareh 31, 1970, except tor ordinary use and wear thereof, changes 
occurring in the ordinary cevree of business between March 31, 1970, 
and the Closing Date (except as otherwise provided herein), anda 


damage or loss from causes beyond the reasonable power and control 


16. <Assignnent. 

This Agreement Shall not be assignable by .iny of the parties 
hereto without the consent of the others; and noth ng contained tn 
this Agreement, express or implted, 4s intended to confer upon any 
person or entity, other than the parties hereto ani their successors 
in interest and permitted asslgnees, any rights or remedies under or 
by reason of this Agreement unless so stated to the contrary. 


+ 
i7. Confidentiality of Information. 


In the event of. termination of this Agreement, Equity and 
the Subsidiary shall keep confidential any information bcnteua 
readily ascertatnacle from public cr published information or trede 
sources) obtnined from Take Two concerning their operations ard 
business and shall return to Take Two (without rst-dnine copies 
thereof) any schedules, documents or other informaiton obtained from 
Take Two in connection therewith and Take Two shal? keep confidential 
any information (unless readily ascertainabl2 frem public or publishe: 
information or trade sources) obtained from Equity or any of its sub- 
Sidiaries concerning their operations and businesses and shall return 
to Equity (without retaining copies thereof) any schedules, documents 
or other written information obtained from Equity cr any of its sub- 


Sidiaries in connection therewith. 


28. Construction. 


This Sgreement shall be construed and enforced in accordance 


WIth the Lave of the Stara ar CuO d A, 


V9. Tndewtby Acwinet) Binders’ Foor, be. 


hach party hereto carers to nd will Incemini f and hold 


ay 
2 
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receive the uppraised falue of thelr shares bursuant to 
Such provisions. 
(b) Power to Terminate - dhe power of teratn Lion provided 
for by Section 70 (4) May be exere sed for Yake Two, quily or the 
Subs ldiary Only by th ‘tr PeSPGCLIVe Noards af Directo.s and will be 


effective only after notice Given in writing and Signed on behalf 
of the party for Whom 16 4s given by any of ‘ts Chairnan of the 
Board, President or Vice Presidents, 


(c) 


— 
ro 
1 


Upon Verolpation. In the event of the 
termination and abandonment hereof, pursuant to the bi ovisions of 
Section 20 (a) hereof, this Agreement shall become voii and have 
no effect, without any liability on the part of either Party or 
its directors, officers or Shareholders, except as provided in 
Sections 17 and 21. 

(d) Waiver. Compliance With the terms and pri visions of 
this Agreement may be waived at any time by the party hich is, or 
whose shareholders are, entitled to the benefit theres! , but only 
by a written instrument executed by the party waiving compliance; 
provided, however, that the ratio at which shares of face Two's 
Stock will be exchanged for shares of Equity Common Stock. as _Pro- 
vided in Sections 1, 2 and 3 may not be waived after appives of 
the Merger Agreement by the Stockholders. 

(e) Amendment , | Supplement, et cbc. Anything here!n or else-- 
where to the. contrary notwithstanding, ey me extent permitted 
by law this Agreement may be amended, hunplenentea or irterpreted 
at any time by a written instrument approved by the Boards of 
Directors of the Parties, and in the Case of an interpretation 
the actions of such Boards of Directors shall be binding; provided, 
however, that the ratio at which shares of Take Two's Stuck Will be 
exchanged for shares of Equity Comnon Stock as provided “nM Section 
1,2 ane 2 may Mot be amended after approval of the Hergeor Agreement 


by the Stoekholdc 


_ gE” ee SoM 
TR ER AEE NDT SON ES RARER NO 

2 RARER , 

ieee teers 


as Ns 
4 ie ne 
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harmless cach other party hereto afainst und in resp .et of any 
other's claim for brokerage, finders' fees or other <ommissions 
relative to this Agreement or the Merger Agreement o* to the 
transactions contemplated hereby or thereby based in any way on 
agreements, arrangements or understandings claimed to have been 
made by such party with any other third party. 
20. Termination, Waiver and Amendment. 

(a) Termination, ete. This Agreement may be terminated, 
and the merger contemplated herein abandoned at any <ime prior to 
the Effective Date, by Equity, the Subsidiary or Tak» "wo, if the 
Stockholders of Take ‘lwo shall not have duly approved thé Merron 
Agreement on or before October 1b , 1970, or, notwit.standing such 
approval by the stockholders, by: 

( The mutual gonsent of Equity, tne Suosidiary and 

Take Tyo; 

(ii) Equity or the Subsidiary at any time after 

October 15 , 1970 (or such later date as shal have been 

specified in a writing authorized on behalf of the parties, 

acting through their Boards of Dircctors), if ut the tine 

of such notice of such termination the merge» for any 

reason shall not have been effective; 

fiii) Take Two at any time after October 15 9: 2970 
€or such later date as shall have deen speciried in & writing 
authorized on behalf of the parties, gebing through their 
Boards of Directors), if at the time of such notice of such 
termination the merger for any reason shall not have become 
effective; 
a \ . 44v) Equity and the Subsidiary, 1f written objections 


to the Merger Apgreeinent shall have been filed with the 


Company by the hoiders of 10% or more of the outstanding, 
Shares of Take fyo's Steck surstant to whe pi’ovisions 

of the New York Business Corporation Law respecting the 
rights of dissenting sharcholders, arc such Yolders shall 


not have subsequently lost their rig¢hys to dlssent with 


el. Expenses. : 2738 


Each party to the reorpanitzation shall pay ‘ts oxn expenses 


e Merger Auveement and the trans- 


“pby me Uiereoy ; Inelua@ing 11) fees of 


their counsel, whether or mot such transactions shail be consummated. 


All notices, requests, demands and other cormunications 
hereunder shall be in writing and shall be deemed to have been. 
duly given if delivered or if mailed, by United States certified 
‘or registered mail, prepaid to the parties or their assignees at 
the following addresses (or at such other ade@ress a2: shell be given 


in writing by either party to the other): 


To Bquity or the Subsidiary as 'oliows: 


Equity National “industries, inc. 
2700 National Bank of Georgia Building 
Atlanta, Georgia 20303 


Attention: Cha>les H. Childs, Jr., Presiden: 
with a copy to: Uessra. Powell, Goldstein, Prazer & 
Murphy 
1100 The Citicens and Scuthern 
National Bank buildir.g 
Atlanta, Georgia 30303 ; 
Attention: J. Winstor Huff, Esquire 
To Take Two as follows: 
Take Two, Inc. 
80 Fifth Avenue 
New York, New York 10011 
Attention: Jerome B. Kates 
with a copy to: Messrs, Helf’ -d, Lesser, Moriber & 
Foldman 
2 Vest 45th Street 
New York, New Yor’: 1( 036 
Attention: Staley C. Lesser, Esquire 
23 Reimncdiles Hoy GoM { 
NO MOnGdy sccne re i pe et She Heeielie crovlutons af 
Chis Agrecnent or che Mervper Apecurent ds intended to be exclusive 
of any other remedy, and ene: and every remedy shal! be cumulative 
and shall be in addition tc every otter reredy civen nereunder 
ss a a a Va ean cs i Bee ae 
) 
x ae de 
: iq x > 
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or now or hereafter cxisting at law on in equity or by statute 


or othérwise, The election of amy one or more remedies by Equity, 
the Subsidiary or ake Two shall not constitute a@ waiver of the 
right to pursue other evatlable reiicdiec, 

2h. Counterparts. 


This Agreement may be executed in one or more counterperts, 
each of which shall be deemed an original, but all of hich together 


shall constitute one and the same instrument. 


f\) 
OC). 


Entire Agreement. 

This Agreement and the Schedules and other inssruments 
delivered pursuant hereto contain the entire agreement between the 
parties hereto with respect to whe merger of Take Two into the Sub- 
sidlary as contemplated herein and in the Merger Agreement and 
Supersedes all prior agreements or understandings between tne 
parties hereto relating to the subject matter hereof. This Agreement 
has been executed by each party hereto solely upon the basis of the 
representations and warrantics herein contained; and each party 
hereto agrees that no renresentation or statement by any other party, 
its officers, employees, agents or representatives, except as expressly. 
set forth herein, has induced such party to agree to the terms hereof 
and any representations, warranties or statements mace prior to the 
execution hereof concerning the subject matter of this Agreement or 


the transactions contemplated hereby are merped herein. 


26. Captions and Section Headings. 


Captions and section headings used herein are or convenience 
| 
only and are not a part of this! Agreement and shall not be used in 
| 


construing it. 


IN WITKESS WHEREOF, this Agroement has been ex cuted on 
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behalf of each of the parties hereto ane its corporate seal here~ 
unto affixed and attested by its officers on Sudan, a3 +> +1970; 


as of the day and year first above written. 


EQUITY NATIONAL INDUSTRIES, INC, 


(Corporate Seal) . 
ATTEST: — _ 
v ‘ a Sta OE ee 


ae a 


EQUITY-TAKE TWO, INC. 


(Corporate Seal) 
ATIEST: , ; 


foe ‘ 
u ‘a 4 Lis Eve JP A+— 


Dide-2 Gu. A 


(Corporate Seal) 


ne ATTEST: © 


— \ 


1 Aaationnestt 
(= EXHIBIT - SUMMONS AND COMPLAINT ~ 
IN THR COURT OF CANCERY OF TH STATE OF DELA‘WAUS 


TN AND YOR PF +B CASTLE COUNTY 


iL MMOS 


QUITY BATIOMAL TRDUBTRIES, | VIL ACTION NO. 451) 
2c., & Corpereticn of the 
tate of Delewre, SUMMONS 


the State of ew York, 


THE STATE OF DELAWARE, 
TO THE SHERIFF OF NEW CASTLE COUNTY: 


YOU ARB COMMANDED: 
on or before July 1, 1974 


Libis ecetntistnce dialer noah 


Louis J. Vinger, Require SS 


whose address ig 4972 DuPont Building Wilmingtor Delawere 19399 


May 20, 1974 


YO THE ABOVE NAMED DEFENDANT : 
on or before July 1, 1974 
In case of your failure, jw: bed 
thirtdagretertAtey to serve on plaintiff's attorney named above an answer 1 the com 
plaint , judgmen: by defaule will be rendered a you for the relief ii in 


the complaine. WY) 


IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 
IN AND FOR NEW CASTLE COUNTY 
EQ”” *« NATIONAL INDUSTRIES, 
INC., a corporation of the State of 
Delaware, : 
Plaintiff, 
by ; ee 
v. ¢ Civil Action No, 772°C 
JEROME B. KATES, JUDITH KATES, 
MURRAY BERLINER, VITO DOINO, 
LILLIAN COLLICA, SAMUEL MALLIS, 
JACK J. ARNOLD, and FRANKLIN 
NATIONAL BANK, acorporation of the : 
State of New York, : 


Defendants. - “COM Fr LAIN T 


1. Plaintiff (hereinafter referred to as "Equity") is a corpora- 
tion of the State of Delaware with its principal place of business at Atlanta, 
Georgia. 

2. Plaintiff entered into an Agreement and Plan of Reorganiza- 
tion dated July 23, 1970, with Equity-Take Two, Inc., a Georgia corpora- 
tion (hereinafter referred to as the Subsidiary") and Take Two, Inc. , & 
New York corporation (hereinafter referred to as "Take Two"). Said agree- 
ment was amended by a further agreement between the parties made as of 
October 30, 1970. 

3. On August 7, 1970, Subsidiary and Take Two entered into 
a Plan and Agreement of Merger pursuant to which Take two would be 
merged into Subsidiary and.the stockholders of Take Two would receive 
shares of stock of Equity. An amended Plan and Agreement of Merger 


was made as of October 30, 197( between Take Two and Subsidiary 
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providing for the merger of Take Two into Subsidiary and the issuance to 

the shareholders of Take Two of shares of stc k of Equity, but on revised 
terms. The Agreement and Plan of Reorganization, the amendment thereto, 
the Plan and Agreement of Merger, and the amended Plan and Agreement of 
Merger, together with the 1970 Escrow Agreement hereinafter referred to, 
constituted a single unified plan (hereinafter referred to as "the Plan") 
under which the stockholders of Take Two were to receive shares of stock 
of Equity, and Take Two was to become a wholly-owned subsidiary of Equity. 

4. Defendants Jerome B. Kates, Judith Kates, Murray Berliner, 
Vito Doino and Lillian Collica are some of the former shareholders of Take 
Two who received shares of stock of Equity pursuant to the Plan. 

5, Defendants Samuel Mallis and Jack J. Arnold are transferees 
of shares of Equity acquired by defendants Jerome B. Kates and Judith Kates 
pursuant to the Plan. 

6. Defendant Franklin National Bank is a pledgee of stock of 
Equity issued to Jerome 3. Kates and Judith Kates pursuant to the Plan. 

7. All of the individual defendants reside omtside of the State 
of Delaware and Seki oue Franklin National Bank is a New York corpor- 
ation which does not do business and is not registe-ed to do business in 
the State of Delaware. The addresses of all defendants are set forth in 
the Affidavit of Louis J. Finger attached hereto. 

8. Under the Plan, each share of stock of Take Two was to 
be exchanged for .64815 shares of Common Stock of Equity, to be adjusted 
upward or downward pursuant to a formula related to earnings of Take Two 
for the calendar year 1970 (with further adjustments related to carnings 


of Take Two for the calendar years 1971, 1972 1973 and 1974, and also 


7 mrt amen tenets errs 
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with certain adjustments relating to the market price of the Common Stock of 


Equity during the month of December, 1971). The Plan provided that a per- 
centage of the basic .64815 shares issued in exchange for each ieee of 
Take Two would be delivered to eu stockholders of Take Two as "Condi- 
tional Shares", and the balance of the .64815 shares, plus sufficient shares 
to cover such additional amounts to which the stockholders of Take Two 
might become entitled pursuant to the Plan were to be deposited with 
National Bank of Georgia as Escrow Agent pursuant to an Escrow Agree- 
ment with Equity, the Subsidiary, and the stockholders of Take Two. The 
Escrow Agreement (hereinafter referred to as "the 1970 Escrow Agreement") 
was actually dated August 7, 1970, and amended October 30, 1970. 

9. Pursuant to the Plan, those steckholders of Take Two who 
are named.as defendants herein received the following number of conditional 


shares at the closing: 


Jerome B. Kates 29,821 
judith Kates | 10,563 
Murray Berliner 493 
Lillian Collica 23 
Vito Doino | 59 


10, Pursuant to the Plan, each certificate evidencing the con- 
ditional shares received by the defendants bears a legend to the effect that 
the conditional shares are subject to the provisions of the 1970 Escrow 
Agreement and may not be sold, transferred, pledged o7 hypothecated ex- 
cept in accordance with the provisions of the 1970 Escrow Agreement. 

Ai, Because Take Two had no net earnings before taxes for 


the calendar year 1970, the shareholders of Take Two were not entitled 
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under the Plan to any additional shares and were required, pursuant to 
the Plan, to return to Equity all the conditional shares issued to them. 

12. The shareholders of Take Twok other than those na med . 
as defendants herein, have all returned the conditional shares received 
by them to Equity, but the shareholders of Take Two named herein as de- 
fendants, have failed and refused to do so, although Equity has demanded 
the shares of them. 

13. The interest of defendants Franklin National Bank, 


Samuel Mallis and Jack J. Arnold as transferees or pledgees was received 


with full notice of the terms of the Plan by reason of the legend inscribed 
upon those shares pursuant to 8 Del.C., §202. 

14. Because the stockholders were not entitled to the shares 
referred to in paragraph 9 herein, such shares should be canceled and 


declared by this Court to be void, 


15. Plaintiff has no adequate remedy at law. 


WHEREFORE, PLAINTIFF PRAYS: 

A. That the defendant be required to answer the Complaint, and 
that.an Order be made pursuant to 10 Del.C. $365 for the appearance of the 
defendants. 

B. That this Court dicties the shares referred to in paragraph 


eo 
9 of this Complaint to be cancelled and void, 


C. Thata restraining order and preliminary injunction issue 
pending the disposition of this action, restraining and enjoining each of 
the defendants from transferring, pledging or otherwise allowing any other 
person or entity to acquire rights in the shares referred to in paragraph 9 


of this Complaint. 


ccaiuaneiinmbalantaddaianatadadienee tae 


D. That defendants be permanently enjoined fron, trunsferring, 
pledging or otherwise allowing any other person or entity to acquire rights 
in the shares referred to in paragraph 9 of this Complaint and the defen- 
dants be required to surrender and deliver to the plaintiff the certificates 
evidencing such shares. 


E. That plaintiff receive its costs and attorney's fees. 


F. That the Court make such otherorders for relief as are 


just in the premises. 


LOUIS J. FINGER 


Louis J. Finger 

‘Richards, Layton & Finger 
4072 DuPont Building (Box 551) 
Wilmington, Delaware 19899 
Attorney for Plaintiff 


Dated: May 16, 1974 
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